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INDEX. 


[‘‘ Head-notes are made by the Judges.’’—26th Ga. R., 38.] 


ABATEMENT—PLEA IN. 


The pendency of a former suit for the same cause of ac- 


tion is a proper matter to be plead in abatement, and 
if the parties go to trial on the merits, the defendant 
cannot set this up in law. Welchel vs. Thompson...... 


ACTION. 


1, If the obligee in a bond for titles to land fail to pay 


the purchase-money according to the agreement, no 
demand or notice to quit is necessary to give the ob- 
ligor a right of entry or action, and if he find the 
premises vacant and peaceably enter, he is not an 
Intruder. McoHan vs. Stansell........csecccccocserscsscees 


2. When a deed was executed and delivered, conveying 


an unconditional fee simple title to a tract of land, 
which contained the following words: “It being ex- 
pressly understood by the parties that the said tract or 
parcel of land is not to be put to any other use than 
that of a depot square, and that no business or im- 
provements are to be put upon the said tract but that 
which is immediately connected with the Western and 
Atlantic Railroad :” Held, that these words in the 
deed were words of covenant, and not words of condi- 
tion, and that the plaintiff’s remedy for a breach 
thereof was an action thereon for damages, and not a 
forfeiture of the estate for condition broken. By two 
JupGES. Doe ex dem., Thornton vs. Trammell.......+. 


3. A suit may be brought by petition and process, in 


the usual way, by a citizen of Georgia against the 
Montgomery and West Point Railroad Company, even 
though the cause of action originated in Alabama. 
Berry vs. Montgomery and West Point Railroad Com- 


PONG soc an cccsvin sotisveresr oncvecsvessvewbvcssanteebbindeee sdiies 
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4, 


3. 


An action for the value of a slave, hired by the 
plaintiff to the defendants, and charged to have been 
killed by the negligence of defendants’ servants, is for 
a debt, the consideration of which is a slave, and its 
nature is not changed by calling it an action on the 
case for damages. WARNER, J., dissenting. Ibid. 


ADMINISTRATORS AND EXECUTORS. 


A purchase by an executor at his own sale is not 
void, but only voidable at the option of the legatees, 
their election to be made within a reasonable time, 
and an executor who takes possession of land so pur- 
chased, and claims it as his own and places a tenant 
upon it, has adverse possession. And if he makes a 
marriage contract after he places the tenant upon the 
land, and thereby, in consideration of marriage, con- 
veys to his intended wife a life-estate in the land, to 
commence at his death, and the marriage is solem- 
nized, and he dies soon after, leaving the tenant on 
the land, he becomes the tenant of the widow, and 
has no right to attorn to the administrator with the 
will annexed of the original testator, who has no right 
to interfere in a proceeding by the widow to dispos- 
sess her tenant who is holding over. If such admin- 
istrator or legatees wish to assert their title, it should 
be done by an action of ejectment or other proper pro- 
ceeding for that purpose, to be commenced against the 
widow or her tenant in possession. Smith vs. Gran- 
CON doves + \sepnngsiny nar ewestiuecnotanhenssinomdonepearensetans 


. A temporary administrator may file an “ illegality” 


to an execution proceeding to sell the intestate’s lands, 
and the permanent administrator will, on motion, be 
allowed to become a party to the proceeding. Reese 
08. TS, UNV. 5. nti zeusdseyion cod penenesba Dahesbeha thereat 


When a widow elected to waive her dower and allow 
the land to be sold, and to take a life-estate in one- 
third of the proceeds of the sale, and the administra- 
tor loaned the money, in 1860, to a person who paid 
the interest for the benefit of the widow, annually, 
till 1864, when he paid the principal to the adminis- 
trator in Confederate money, which was lost by the 
results of the war, and, in an action brought by the 
widow, the Judge charged the jury that the adminis- 
trator was not liable, if, in receiving the Confederate 
money, he acted in good faith and as a prudent man 
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would have done: Held, that the charge was right, 
and this Court will not set aside the verdict of the 
jury rendered in favor of the administrator on this 
state of facts. Jepson vs. Patrich.....0 cecccscccsecsesees 569 


4, The returns made by an administrator to the Ordi- 
nary, and approved by him, are not conclusive. But 
where the administrator had made his return, and the 
guardian of minor legatees filed objections to it, and 
charged mismanagement and unfairness in the return, 
in this, that the administrator credited himself with 
Confederate bonds, in which he had invested Con- 
federate notes received before the passage of the Act 
of the Legislature, authorizing administrators to re- 
ceive Confederate Treasury notes, and the Ordinary 

) cited the administrator to answer to the charge, and 

he came into the Court of Ordinary, and made his 

showing, and the Court of Ordinary, on the hearing, 
passed an order that said return be disallowed, and 
that the administrator be required immediately to 
make another return, including in said return good 
currency instead of the Confederate currency, and no 
appeal was taken from this judgment of the Court of 
Ordinary: Held, that it became conclusive as to the 
point in issue, and the administrator will not be heard 
to set up the same item for loss of Confederate cur- 
rency in the subsequent return, which he is required 
to make. If the judgment of the Court on his first 
return was erroneous, and he was unwilling to be 
bound by it, he should have appealed from it. Having 
failed to do so, he cannot now be heard to controvert 
its correctness. Baber et ua., vs. Wo0dS.......s.seeseeees 643 


5. A purchase by an administratrix at her own sale is 
voidable, and may be set aside at the instance of 
heirs, legatees, or creditors, when necessary to the se- 
curity of the claims of the latter, if proper proceedings 

» are instituted for that purpose, within a reasonable 

time, Grubbs vs. McGlawn. ...meccececeeesee scovecseeeee 672 


6. The returns made by an administrator to the Ordi- 
nary, and approved by him, are not conclusive. Ba- 
ber and wife vs. Woods, Adm’ r.s...cerereserccesereeeeeees 643 


7. When a bill was filed by a creditor against an exec- 
utor, praying for an injunction and the appointment 
of a Receiver, alleging that the executor was insolvent, 
unmarried, extravagant, engaged in no settled busi- 
ness, and intending soon to move to Honduras, and 
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was badly managing his own business, as well as that 
of his testatrix, that he had said he would sell the 
property of his testatrix, realize the money, and leave 
without paying any of the debts of the estate: Held, 
that the Court below erred in dismissing the bill, 
Chappell 08, Aa ssc nssapinoonseosnitensnepaiigne ssfauneses 


ADMISSIONS. 


1. When a party to a suit pending makes an admission, 
for the purpose of saving the other party the expense 
and trouble of getting up the evidence on certain 
points, and afterwards discovers he has, by inadvert- 
ance, or mistake, admitted facts which are not true, 
or which it is proper for him to controvert, he may, 
by notice to the other party, withdraw the admission, 
and put his adversary on proof of the facts: Pro- 
vided, there is sufficient time after the withdrawal of 
the admission for the preparation of the case, and the 
other party has not been injured thereby, as by the 
death of a witness whose testimony would have been 
taken but for the admission or other like cause. Wal- 
lace, stup’t., ve. Matthews......cccrserscoreseversece iseoeeees 


ADVANCEMENTS. 


1. An heir-at-law, before he can claim any part of an 
estate as distributee, must account for advancements 
at their value at the time of the advancements, Sims 
E Gh, 00, BURG .Gheioni vonconecsenvdebconopdecayieds owebohane 


2. In the distribution of intestate’s estate, a memoran- 
dum, kept by the parent, of his advancements to his 
children, indicating a scheme of distribution of specific 
articles in kind, is only evidence of the fact of the 
advancements, etc., prima facie, of their value, and its 
indications of the intestate’s scheme for the distribu- 
tion of his estate will be unheeded, unless the paper 
be proven asa well. Ibid. 


3. The value of an estate, at the time of the first distri- 
bution, is the proper criterion for arriving at the 
rights of the heirs-at-law, with respect to advance- 
ments, bid. 


ADVERSE POSSESSION. 


If one have written evidence of title to a tract of land, 
and by a tenant take actual possession, and afterwards 
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sell, by written agreement, one undivided half of the 
premises to the tenant, who keeps possession for seven 
years, in his own right for one undivided half, and as 
tenant of his vendor for the other half, this is adverse 
ossession, under written evidence of title to the 
whole lot. Hanks vs, Phillips et dl....csesseeceeeesseens 550 


AGENCY. 


1. The owner of a plantation employed freedmen to cul- . 
tivate it for part of the crop, and agreed to furnish 
provisions, but being unable to doso, applied to plain- 
tiffs to furnish them, to prevent a failyre of the crop, 
stating that any arrangement they might make with 
the freedmen to secure the same upon the growing 
crop would be satisfactory to her: Held, that it was 
error in the Court to refuse to permit plaintiffs to give 
these facts in evidence on the trial. Alexander & 
Howell ve; Qletity 4 al. sissies. .vivssvsaviesaasapepdoeindpnebes 1 


2. When a suit was instituted in a Justice-Court by the 
plaintiff against the defendant, as an inn-keeper, to 
recover the value of a lost overcoat worth $30 00, 
which had been receivetl by a negro then in charge of 
the hotel, and officiating therein as the servant of the 
inn-keeper during his absence, and deposited in the 
usual place of depositing the goods of the inn-keep- 
er’s guests, upon their arrival at the hotel: Held, that 
the Justice-Court had jurisdiction of the subject-mat- 
ter of the suit, and that the defendant was liable, as 
an inn-keeper, to the plaintiff for the value of the 
lost overcoat, under the state of facts disclosed by the 
record in this case. Rockwell vs. Proctor .....+..sseeee 105 


3. When C. and E., a freedman, entered into an agree- 
ment to rent land, and make a crop for that year, and, 
in pursuance of such agreement, E., the freedman, 
rented land from M., and cultivated the same, and 
made a crop thereon, and, from the evidence in the 
record, the jury had the right to presume that M. had 
knowledge of the agreement between C. and E. as to 
the manner in which they were working and making 
acrop together: Held, that M. could not retain out 
of the proceeds of the crop E’s share thereof for pro- 
visions furnished to E., without the consent of C., the 
more especially, when it appears that M. had made 
a special contract with E., the freedman, to furnish 
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him provisions for that year, and had taken other se- 
curity therefor. McCook vs. Parsons,.....006 ssseseees 


. Where a son had in several instances used the name 


of his father, by signing it as surety to notes given by 
the son, and the father, with knowledge of the fact 
that such use had been made of his name, directed the 
holder of a note so signed, who applied to him to have 
it divided and two notes given, that part of it might 
be applied by the holder to a charitable use, to see the 
son about it, which he did, and the son agreed to have 
it arranged as desired, and in a day or two presented 
to the holder the two smaller notes, in place of the 
one, for the samessum, which were accepted by the 
holder, in the belief that the new notes had been sign- 
ed by the father, as he made no objection to the gen- 
uineness of the note presented to him, in lieu of which 
the two were received, and the father afterwards, when 
sued on one of the notes, plead non est factum, and the 
jury found for the plaintiff: Held, that this Court will 
not control the discretion of the Court below in refu- 
sing to set aside the verdict and grant a new trial, as 
the facts made such a case as authorized the jury to 
presume and find that the son was the agent of the 
father to sign the note, or that the father ratified the 
act done by the son and made ithis own. Weaver vs. 
Ga HE AE nici cchcaphn teapurnnttnes thokesRsecrecnesdin 


5. The Western and Atlantic Railroad is not liable to 


pay for cross-ties taken from a citizen and used in the 
reconstruction of the road, by a person appointed by 
General Wilson to superintend and repair the road, 
prior to the appointment of Provisional Governor 
Johnson, unless the State assumes such liability by 
Act of her Legislature, or by some agent duly au- 
thorized by the Legislature to assume the liability 
for her. A ratification of the acts of such officer, 
acting under authority of the United States, by a 
subsequent Governor or superintendent, without legis- 
lative sanction, would not bind the road or the State. 


WAS, WUE OR, BU OG 4 sain nentannnons ssndtovecatess sys 


. A suit was instituted on a guardian’s bond against 


the principal and security to recover the amount of a 
judgment alleged to have been rendered against the 
guardian, and when the judgment was offered in evi- 
dence, it appeared to have been rendered against the 
defendant therein in his individual capacity, and not 
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as guardian. The plaintiff then moved the.Court to 
amend the judgment, upon the ground that it was 
rendered upon a note signed by the defendant in his 
individual capacity, but in the body thereof promised 
to pay the plaintiff the amount specified in the note 
“as guardian,” without stating for whom he was 
guardian. The Court refused the motion to amend 
the judgment, and non-suited the plaintiff’s case upon 
the evidence’ offered to charge the guardian and his 
security in a suit upon his guardian’s bond for the 
amount of the judgment claimed by the plaintiff: 
Held, that the guardian could not, by any contract, 
bind the estate of his ward so as to render his security 
liable therefor, other than such as are specially al- 
lowed by law, as provided by the Code, and that 
there was no error in the refusal of the Court to allow 
the judgment to be amended, and in granting the 
non-suit, upon the statement of facts contained in the 
record, Lovelace vs. Smith et Al..s.ccccccccseccceccsscsees 


7. When the affidavit to foreclose a mortgage is made 
by an attorney, the recital in it that he is attorney- 
at-law for the mortgagee is sufficient. Denham vs. 
WIE ina cpridtnrnad caithdardigas ackbe pinnopeaegps viene 


8. When two notes were given to the plaintiff, for cot- 
ton seed, for Green J. Jordan’s plantation, and signed, 
“J. Spradley, Agent for Green J. Jordan:” Held, 
that this was a contract of Jordan, the principal, and 
not the contract of Spradley, the agent; the more es- 
pecially, as the evidence in the record discloses the 
fact, that the agency was made known to the payee of 
the notes at the time they were given, and that the 
cotton seed was purchased for Jordan, and not for 
Spradley, the agent. The suit should have been 
brought against Jordan, and not Spradley, the agent; 
and the fact that Jordan filed a plea in the case, as a 
defendant, alleging that the cotton seed were worth- 
less, did not necessarily make him a party to the ori- 
ginal suit against Spradley ; and there was no error 
in the Court below in refusing the order to make him 
a party, inasmuch, as Jordan was not named as a de- 
fendant in the original suit, and not being named as 
a defendant in the original suit the filing of his plea 
did not make him a defendant, when no process was 
prayed against him as such. Tiller vs. Spradley...... 
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740 INDEX. 
ALIMONY. 


1, When there was a motion for alimony, pending a 
bill for divorce, and the defendant in the motion, 
moved to continue, showing that a material witness 
was absent, without his consent, who lived in the 
county, and had been subpeened, etc., it was error in 
the Court to refuse the continuance, on the ground 
that the granting of alimony was wholly in the dis- 
cretion of the Court, and that there was no necessity 
for the presence of all the witnesses. Wardlaw vs. 
ck cneneetnstsisan-bixsakesseasoraterinanincusen nae 


. The Judges of the Superior Courts should use great 
caution in granting alimony, so as not to encourage 
applications for divorce on light grounds. bid. 


AMENDMENTS. 


. A suit was instituted on a guardian’s bond against 
the principal and security to recover the amount of a 
judgment alleged to have been rendered against the 
guardian, and when the judgment was offered in evi- 
dence, it appeared to have been rendered against the 
defendent therein in his individual capacity, and not 
as guardian. The plaintiff then moved the Court to 
amend the judgment, upon the ground that it was 
rendered upon a note signed by the defendent in his 
individual capacity, but in the body thereof pro- 
mised to pay the plaintiff the amount specified in the 
note “as guardian,” without stating for whom he was 
guardian. The Court refused the motion to amend 
the judgment, and non-suited the plaintiff’s case upon 
the evidence offered ‘to charge the guardian and his 
security in a suit upon his guardian’s bond for the 
amount of the judgment claimed by “the plaintiff: 
Held, that the guardian could not, by any contract, 

bind the estate of his ward, so as to render his se- 
curity liable therefor, other than such as are specially 
allowed by law, as provided by the Code, and that 
there was no error in the refusal of the Court to allow 
the judgment to be amended, and in granting the 

non-suit, upon the statement of facts contained in the 
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record. Lovelace vs. Smith et dl.....cccccccccecscececccece 130 


2. When such motion was made at the proper term, it 
was amendable at a subsequent term. But if the 
movant did not ask to amend, and chose to go to 
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trial on the motion as made, the judgment against 
him, when affirmed by this Court, is final and con- 
clusive, and the matter in controversy is res adjudi- 
cata. Sharp & Brown vs. Loyless.......csscecceseecesees 


See page 38. 
APPEALS. 


1, Prior to the adoption of the new Constitution, an 
appeal lay from the verdict of a petit jury to a special 
jury, on an issue growing out of proceedings under 
sections 4000, 4001 and 4002 of the Code, to expel 
an intruder. Little vs. Thompson et al .....00 vereeeeee 


2, A motion to distribute money was pending in the 
County-Court, when a collateral issue of fact was 
submitted to a jury, and the Court, in the exercise of 
the discretion given by the Statute in such cases, al- 
lowed an appeal from the verdict to the Superior 
Court, and a motion was afterwards made in the Su- 
perior Court to dismiss the appeal, on the ground 
that no security had been given: Held, that as the 
appeal could not be entered in such case as matter of 
right, under the general law, and as there could be 
no “ eventual condemnation money,” the fund being in 
the hands of the Court, it was not error in the Supe- 
rior Court to refuse to dismiss the appeal. Kirlin vs. 
Lockhard & Lrelamd.....ccccccccccssesceees posdenietaptentbece 


ARBITRATION. 


. When a matter in controversy between the parties 
had been submitted to three arbitrators for their con- 
sideration and judgment, and it appeared from the 
record, that, after hearing and considering the evid- 
ence submitted by the respective parties, an award 
was made by the arbitrators, and returned to the 
Superior Court, as provided by the 4184 section of 
the Code, and one of the parties suggested, on oath, 
that the award was illegal, upon several grounds stated 
therein, for the purpose of having a trial before a spe- 
cial jury, as to the validity of said award, and the 
grounds and specifications set forth in said affidavit 
were demurred to as being insufficient in law to au- 
thorize the setting aside said award: Held, that the 
demurrer only admitted the truth of such facts as 
were well pleaded and set forth in the affidavit, and 
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bo 


that, to make such facts available against the award, 
it should have been alleged in the affidavit, that the 
facts set forth and complained of were the “result 
either of accident, mistake, or the fraud of some one or 
all of the arbitrators, or parties—or is otherwise ille- 
gal,” and the particular illegal acts complained of 
must be specially set forth, which, in law, will vi- 
tiate the award, otherwise the affidavit will be de- 
murrable. Two J UDGES. Sharp & Brown vs. Loy- 


CO SSHSHHSESEHES SH EEEHS SHEET E SESH THSEHE EH HHEH HS ESEH HEHEHE HEHE EEEEES 


The general allegation that the award was contrary 
to the evidence before the arbitrators, or without evi- 
dence, or that proper credits were not allowed by 
them, etc., is not sufficient to set aside the award, un- 
less it is alleged and proved that the award was the 
result either of accident, mistake, or the fraud of some 
one, or all of the arbitrators or parties, or is otherwise 
illegal, as where the arbitrators should refer the mat- 
ters submitted to them to chance or lot. The award 
of the arbitrators is final and conclusive between the 
parties, unless it is attacked and set aside upon some 
one of the grounds specified in the Code, and the affi- 
davit must state some one of these legal grounds, with 
sufficient precision, so that an issue can be found and 
tried thereon. bid. 


. When a bill was pending against an administrator, 


for an account of a trust confided to his intestate, 
and there was an amendment enjoining the widow 
from proceeding to final judgment in certain proceed- 
ings instituted by her to obtain money in lieu of 
dower, and the matters of the bill and answer, by 
agreement, and under an order of the Court, were 
submitted to one of the attorneys on each side and an 
umpire, who met, and found a certain, large sum due 
to the complainant, and also reduced the amount 
coming to the widow in lieu of dower, as found by 
the duly appointed commissioners, and their award 
was at the next term of the Court made the judg- 
ment of the Court, in the absence of the defendant 
from this State, and in the absence, for providential 
causes, of his counsel other than his arbitrator, and 
in the absence also of the counsel for the widow, for 
providential cause: Held, that a bill for review, set- 
ting up these facts, and charging that the referees 
had made a gross mistake in calculation, and had 
acted contrary to law in charging the intestate with 
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certain notes as cash, which he had not in fact col- 
lected, and which had been lost without his fault, is 
properly filed against the complainant in the original 
bill, and, if demurred to, the demurrer should be 
overruled. Childers, adm’r., vs. West et al.......ceeeeee 


3. The referees had no right, under this reference, to 
decrease the amount allowed the widow in lieu of 


dower. Ibid. 


4, A motion, made on oath at the first term of the 
Court, to set aside an award, which did not state that 
the award was the result of accident or mistake, or 
the fraud of some one or all the arbitrators, or par- 
ties, or that it was otherwise illegal, pointing out in 
what the illegality consisted, was insufficient, and was 
properly dismissed on demurrer. Sharp & Brown vs. 
LAMAR: a sspuaneintingsrasinn donmonahesavsesactecssabvepeoalesareed 


5, The judgment ordering an award spread upon the 
minutes will not be set aside, because the presiding 
Judge was one of the arbitrators, who was to be paid 
jointly by both parties for his services, when the par- 
ties made no objection to the Judge presiding, on the 
ground that he was an arbitrator, till after the case 
had been brought to the Supreme Court, and final 
judgment rendered. It is too late to raise the objec- 
tion in a bill of review filed for the purpose of getting 
a new trial. Ibid. 


6. A bill of review will not be sustained and a new 
trial granted, on the ground that the parties, dissatis- 
fied with the award, asked the Judge of the Superior 
Court to keep the Court open, to give them time to 
perfect their objections to the award, which he refused 
to do, but adjourned on the morning of the first day 
of the adjourned term, as the award was entered up- 
on the minutes at the November term, and the Court 
was adjourned over till March, when the request was 
made by counsel and denied by the Court. The bill 
does not show sufficient diligence, or sufficient reason, 
why the objections to the award were not made out in 
proper shape between November and March and filed 
before the Court adjourned ; the more especially as 
the counsel did not, at the trial term, move to amend, 
but went to trial upon his objections as made out and 
filed before the adjournment of which he complains, 


Ibid. 
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ARGUMENT—ORDER OF. See Practice, 5. 
ARREST OF JUDGMENT. 


An indictment for robbery which does not charge that 
the money, or other property, was taken from the per- 
son of another, by the defendant, is fatally defective, 
and it was error in the Court to refuse to arrest the 








judgment rendered upon it. Stegar vs. The State..... 583 


ATTORNEYS-AT-LAW. 


1. When it appeared from the record that an action of 
trover and conversion was pending in the Superior 
Court of Sumter county, for the tortious conversion 
of certain negro slaves, in the year 1850, and that the 
plaintiff and defendant had fraudulently settled said 
suit with notice of the claim of the plaintiff’s attor- 
ney’s lien for his fees due in said case, and on motion 
of defendant’s counsel, the Court dismissed said suit, 
for want of jurisdiction, against the objection of plain- 
tiff’s counsel: Held, that the counsel of the plaintiff 
had the right to prosecute the suit against the defend- 
ant to recover the amount due him for his fees in that 
case, provided, the plaintiff in the action is entitled 
to recover anything from the defendant upon the trial 
thereof, and that the Court below erred in dismissing 
the case. TwoJupGeEs. Jones vs. Morgan........s00+ 


2. An attorney-at-law who had a claim against a client 
for a fee as a retainer, and also for professional servi- 
ces rendered, brought suit, alleging in the declaration 
that defendant was indebted to him in the sum of 
$2,500 for “professional services,” and on the trial 
offered evidence to show the value of the services 
rendered, and also to prove that the retainer was due; 
no objection was made to the evidence, and the jury 
found a verdict for a sum which, with or without in- 
cluding the retainer, could be sustained by the evi- 
dence: Held, that the introduction of evidence as to 
the retainer did not entitle the defendant to a new 
trial, as he made no objection to it when introduced, 
though the record contained no separate allegation as 
to the retainer. Haiman & Brother vs. Moses & Ger- 


. When a defendant has been enjoined from removing 
and disposing of certain cotton which had been placed 
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in the hands of a Receiver appointed, by the, Court, 
and afterwards, the defendant was declared a bank- 
rupt, and it appeared from the evidence that the de- 
fendant told the agent of the Receiver, who had the 
cottun in possession, that the plaintiff’s injunction had 
been settled or disposed of, and that he had turned 
over four bales of said cotton to his counsel in: bank- 
ruptcy, when, in fact, the injunction had not been set- 
tled or disposed of, but the complainant.in the in- 
junction bill was still claiming the cotton under a 
mortgage lien, when the defendant’s counsel in bank- 
ruptcy, with the assent of the defendant, took posses- 
sion of said four bales of cotton, for his fees to take 
the defendant through the Bankrupt Court, and had 
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sold the same: Held, that this Court will not control — 


the discretion of the Court below upon the state of 
facts disclosed by the record, in holding that the de- 
fendant had violated the injunction, and was in con- 
tempt - the order and process of the Court. Smith 
OOLMIDOR 85068 BAS LEi del HE ATER posvgsveblaneet. 


. Though an attorney who appears and confesses judg- 
ment for a suitor is, prima facie, to be taken as having 
been retained by the suitor, yet, if the fact be other- 
wise, the Court will, upon proof to that effect, set aside 
the judgment. Dobbins vs. Dupree......s.seresvereeeees 


5. When the affidavit to foreclose a mortgage is made 
by an attorney, the recital in it that he is attorney- 
at-law for the mortgagee, is sufficient. Denham vs. 
WAREGINS un cncbansd renee ondd sppiler caren cbarrnpings db eqpeditle fhe 


6. Where a suit was instituted to recover the value of 
professional services rendered by an attorney-at-law 
for his client, and there being evidence in the record 
that there was a special contract made between the 
attorney and his client, in the year 1863 or 1864, that 
the services were to be performed for the sum of $300 
in Confederate Currency, and that, owing to the fee- 
ble health of the attorney, the client was compelled 
to employ another attorney to complete the business 
for which the first attorney was employed, and it fur- 
ther appearing from the evidence, that, in 1867, the 
client had paid to each of the attorneys for their res- 
pective services in the case, one bale of cotton, making 
two bales of cotton, worth $60 00 each: Held, that, 
in a suit by the.executrix of the first attorney. agains 

the client, when the jury returned a. verdict in favor 


VoL. xxx1x—48, 
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of the defendant, upon the foregoing state of facts, 
this Court will not control the discretion of the Court 
below in refusing to grant a new trial on the ground 
that the verdict was contrary to the evidence, although 
the plaintiff proved that the services of her intestate 
were worth, at least, $125 00, independent of any 
special contract between the parties. Bull, ex’ra, vs. 
SATII 0 is iNR ai iet asec as vows hid wwneieeecte quiche 


AWARD. See Arbitration. 
BAILEE. 


See Common- Carriers. 
“  Inn-keepers. 


BANKRUPTCY. 


. When it appeared on the trial of a claim case that the 


plaintiffs had obtained a judgment against Wooten, 
the defendant, who was the owner of the lot of land 
in controversy at the time of the rendition of the ver- 
dict, that Wooten had been adjudged a bankrupt, that 
several years before Wooten became a bankrupt he 
sold the land to Jones, the claimant, who went into 
possession of it; that the judgment wasa valid lien on 
the land at the time Wooten became a bankrupt ; that 
this property was not included in Wooten’s schedule; 
that this debt was not proved in the Bankrupt Court, 
and that Wooten’s estate paid no dividend: Held, 
that, upon the foregoing statement of facts, the lien of 
the judgment creditor upon the land, under the laws 
of this State, was not defeated by the bankruptcy of 
Wooten, and that Jones, the claimant, could not plead 
Wooten’s certificate of discharge in bankruptcy against 
the judgment creditor, and, thereby, defeat his judg- 
ment lien upon the land, which was a good and valid 
lien thereon, under the laws of this State, being ante- 
rior to the time at which Wooten was declared a bank- 
rupt ; that, by the 20th section of the Bankrupt Act, 
the judgment creditor, having a valid lien upon the 
land, was not bound to prove his debt, secured by the 
lien, to the extent of the value thereof in the Bank- 
rupt Court. Jones vs. Lellyett & Smith....... rs BE 


. The Judge of the Superior Court has no power by 


rule, in vacation, to compel an assignee in bankruptcy 
to turn over to a Sheriff of a State Court property of 
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a bankrupt, which was in the possession of the bank- 
rupt when the assignee took the control of it, but 
which, it is claimed, had been levied upon by the she- 
riff by virtue of a fi. fa. issued from a judgment of 
the State Court, by which the defendant in the fi. fa. 
was declared a bankrupt. Under such a state of facts 
the sheriff’s remedy was by action of trover, or by a 
proper proceeding in the Bankrupt Court, which has 
jurisdiction over the assignee. Hill vs. Fleming ...... 


3. When the husband refused to take the benefit of the 
Homestead Act, and the wife filed her petition and 
schedule in the Court of Ordinary, praying to be al- 
lowed the property exempt, for the use of the family, 
and before the order, allowing her the property ex- 
empt, had passed in the Court of Ordinary, the hus- 
band was adjudged a bankrupt, and the property in- 
cluded in the wife’s schedule was afterwards sold by 
the assignee in bankruptcy : Held, that the wife can- 
not recover the property, by possessory warrant, from 
the purchaser at the sale made by the assignee in bank- 
ruptey.. Bryan va. Whiledll,...<vewecosceonveceesessenpenss 


BILL OF EXCEPTIONS. 


. An order of the Judge of the Superior Court, di- 
recting process to issue for the seizure and sale of 
property claimed to be subject to a lien, under what 
is called “the steamboat law,” is not such a judgment 
or decision of the Judge as may be excepted to, and 
brought.as a bill of exceptions, to this Court. Bowen 
08, COON bias. dsiedecsiiedriereacedieide deste ateddeckabinghalaiabiel 


2. It is the duty of the Judge, if he is satisfied there is 
a bona fide intention to except to his judgment, so to 
mould his order as that the excepting party may have 
a reasonable time to file his bill of exceptions, and 
obtain a supercedeas before the status of the case can 
be materially changed. Crawford et al. vs. Ross et al. 


3. Where the attorneys of the parties in the Court be- 
low, agreed upon the statement of facts, upon which 
the Court below made its decision, but no bill of ex- 
ceptions was ever presented to, or signed and certified 
by the presiding Judge, as required by the 4193 sec- 
tion of the Code: Held, that the case was not properly 
before this Court upon a writ of error, as required by 
law, and that it could not be heard to correct the 
errors, which it was agreed by counsel the Court be- 
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low had committed ; unless the same had been duly 
sanctioned and certified by the presiding Judge, be- 
fore whom the case was tried. Brown vs. Happ...... 


4, The 240th section of the Code, which provides for 
the selection of a practicing attorney of the Court, to 
preside in cases in whieh the Judge of the Superior 
Court is disqualified, and authorizes such attorney 
selected by the parties litigant, to exercise all the 
functions of a Judge in that case, is not a violation of 
either the letter or the spirit of the Constitution of 
this State, and that a writ of error will lie from this 
Court to correct such errors as may be committed by 
that pro tempore Judge holding the Superior Court 
in a case in which the Judge of the Circuit is an in- 
terested party. Brown, C. J., dissenting. Hender- 
SOE Taig ving bi sas Ad haved TALON RSA Fagen ted gewtal 


See pages 11, 526, 558. 
“ Rules 29 and 30, Appendia. 


BILL. See Promissory Note. See Days of Grace. 
BILL OF REVIEW. See New Trial, 22, 23. 
BURDEN OF PROOF. 


1. In an issue formed to try the genuineness of a re- 
corded deed proposed to be read in evidence, to repel 
which the opposite party had made the affidavit re- 
quired by section 2674 of the Code, the burden of 
proof is upon the party asserting the genuineness of 
the deed, and the fact that it is recorded does not 
change the onus. Hanks vs. Phillips........004 seesevee 


. When in an application for dower, the administrator 
of the husband denies the widow’s right to dower in 
a particular tract of land, and sets up title in himself 
adversely to his intestate, it is sufficient, in order to 
cast the onus of proving title on the administrator, 
for the widow to show that she is the widow, and that 
her husband died in possession of the premises. Me- 
Cee ls TI sais sci vcvcssvevvdenssinsenddisinversatietis 


CARRIERS. See Common-Carriers. 
CESTUI QUE TRUST. 


See Administrators and Executors. 
“ Trusts and Trustees. 
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CERTAINTY. See Pleading, 2, 3, 4, 5. 


CHARGE OF THE COURT. 


1 The charge of the Court, under the facts of this case, 
was not error. Collier vs. The State.....cseccescceserses 31 


2. Under section 3183 of the Code, it is error for the 
Judge, in his charge to the jury, to express or inti- 
mate an opinion as to what has or has not been proved, 
and it is the duty of this Court to grant a new trial 
when such error is committed, whether, in its opinion, 
substantial justice has or has not been done by the 
verdict. The statute, which is imperative and must 
be obeyed, denies to the Supreme Court the discretion 
in this matter in sustaining a verdict rendered in ac- 
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cordance with the justice of the case, which it has in 
other cases of immaterial errors in the charge of the 
Judge in the Court below. Phillips vs. Williams...... 


3, It is error in the Court to instruct the jury that the 
witness who has the most interest in noticing and re- 
membering the facts about which he testifies, is to be 
preferred. Ibid. 


CHECKS. 
See Days of Grace. 


“ Promissory Notes. 


CLERKS OF SUPERIOR COURTS. 
See Rule 29, Appendiz. 
COMMON-CARRIERS. 


1. When a person, desiring to ship cotton, soon after the 
termination of the war, when the Western and Atlan- 
tic Railroad had but little rolling stock, and refused 
to ship except upon contracts limiting its liability, and 
the agents of the connecting line, knowing the facts, 
had the same kind of receipts, containing a contract 
to limit liability, which were used by the Western and 
Atlantic Railroad, and said agents were also the agents 
of the shipper, who procured a blank receipt from 
them and filled it up himself, and carried it to the de- 
pot agent of said road, and got him to sign the receipt 
as prepared by the shipper, and to ship the cotton: 
Held, that this was an express contract by which the 
shipper as well as the road is bound, as both parties 
had a fair opportunity to understand its terms, when 
it was entered into by them, and both acted upon it 
and agreed to be bound by it. Wallace, superinten- 
Geek, i. FIR so cstrnincaehceneaideminndendiieaa 


2. A common-carrier cannot dispute the title of the per- 
son delivering the goods for shipment by setting up 
adverse title in himself, or in third persons, which is 
not being enforced against him. bid. 


3. When freight received by one railroad is to be car- 
ried over connecting roads, in the car on which it is 
shipped, without being trans-shipped to the cars of the 
connecting road, the liability of the connecting road 
does not commence till the cars are delivered to and 





751 


597 








752 INDEX. 


received by the latter, and the first road is liable to 
the shipper till it shows such delivery. The Rome 
Railroad Company vs. SlOAN........csccesscseversseseeees 


. If the receipt or bill of lading were lost, and the evi- 
dence showed that the cotton was shipped at Rome, 
and consigned to Augusta, and was burnt at Kings- 
ton, where the Rome road connects with the Western 
and Atlantic Railroad, it is not sufficient cause for a 
new trial, that the Court charged the jury that the 
Rome road might bind itself to carry the cotton be- 
yond its terminus, but that such contract would not 
be presumed and it must be shown by proof, that 
there was an express contract to carry beyond Kings- 
ton, or the Rome road would not be liable. bid. 


While the measure of damages is the valuation of 
the cotton at the point of destination, the defendant 
has no cause of complaint that the proof is confined 
to the value of the cotton at the point of shipment, or 
the place where it was burnt on the line of the road, 
as goods are presumed to be worth as much or more, 
at the place of destination, than at the point of ship- 
ment, till that presumption is rebutted by proof. 0. 


COMPOUNDING FELONY. 


. On the trial of an issue whether a promissory note 
sued on is illegal, because given for the compounding 
of a felony, it is not necessary that the defendant shall 
prove that the party charged was actually guilty of 
the felony ; it is sufficient, if there be an act done of 
which he is charged to be guilty, which is prima facie 
felony. Chandler vs. Johnson et dl.....cseccscceseesseees 


. An offense which may, in the discretion of the Court, 
be punished by confinement in the penitentiary, is so 
far a felony, that compounding of it is illegal. Ibid. 


. Although one may legally take a promissory note as 
compensation for a personal injury, yet, if the injury 
was a crime, such as by our law the parties cannot 
settle between themselves, and if there be any attempt, 
by giving the note, to suppress a prosecution for the 
offense, it vitiates the whole agreement, even though 
the note be for less than the actual damages received. 


Ibid. 
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CONDITIONS AND COVENANTS IN DEEDS. 


When a deed was executed and delivered, conveying an 
unconditional fee simple title to a tract of land, which 
contained the following words: “ It being expressly 
understood by the parties that the said tract or parcel of 
land is not to be put to any other use than that of a 
depot square, and that no business or improvements are 
to be put on the said tract but that which is immedi- 
ately connected with the Western and Atlantic Rail- 
road :” Held, that these words in the deed were words 
of covenant, and not words of condition, and that the 
plaintiff’s remedy for a breach thereof was an action 
thereon for damages, and not a forfeiture of the estate, 
for condition broken. Doe ex dem., Thornton vs. Tram- 
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CONFLICT OF JURISDICTION. 


The Judge of the Superior Courts has no power by rule, 
in vacation, to compel an assignee in bankruptcy to 
turn over to a Sheriff of a State Court property of the 
bankrupt, which was in the possession of the bank- 
rupt when the assignee took control of it, but which, 
it is claimed, had been levied upon by the sheriff by 
virtue of a fi. fa. issued from a judgment of the State 
Court, older than the judgment in the Bankrupt Court, 
by which the defendant in the fi. fa. was declared a 
bankrupt. Under such a state of facts the sheriff’s 
remedy was by action of trover, or by a proper pro- 
ceeding in the Bankrupt Court, which has jurisdiction 
over the assignee. Hill vs. Fleming......+ ssceesceeseceees 


CONFEDERATE TREASURY NOTES. 


1. A suit had been instituted on a note made prior to 
the late war, and judgment was obtained at the Sep- 
tember term of the Court in 1863, and an execution 
issued thereon, returnable to the next term of the 
Court, and was placed in the hands of the sheriff. for 
collection, and the defendant paid to the sheriff the 
full amount of said fi. ja. in Confederate Treasury 
notes, which were received and receipted for by the 
sheriff, in full satisfaction of the same. It also ap- 
pears in the record that the defendant, making such 
payment, had collected the money so paid to the 
sheriff, by suits instituted by him on the notes due 
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him, made prior to the war, for the express purpose 
of paying of said plaintif’’s judgment and fi. fa. A 
motion was made in the Court below to vacate and set 
aside the payment and satisfaction of the fi. fa. and 
judgment by the sheriff, on the ground that the Con- 
federate Treasury notes, in which the payment was 
made by the defendant and received by the sheriff, 
had greatly depreciated in value at the time of pay- 
ment, which motion was allowed by the Court: Held, 
that a bona fide payment of an execution by a defen- 
dant to the sheriff, in Confederate Treasury notes, the 
only currency in circulation as. money at the time of 
such payment, as between citizens of this State, in the 
absence of any notice not to receive such currency, was, 
under the then existing laws of this State, such a 
payment as will protect the defendant, and that it 
was error in the Court below to order the entry of 
satisfaction on said judgment and the fi. fa. to be 
vacated upon the statement of facts contained in this 
SRE. | SE Oc Mins srnichonsnacctbesspaccexcdssccnciae 


2. A guardian, who acted in good faith, and received 
Confederate Treasury notes in payment of debts due 
his wards, at a time when prudent men generally re- 
ceived them in payment of all debts due, acted under 
color of law, and is protected by the Act of 1866 and 
the Ordinances of the Conventions of 1865 and 1868. 
And if he loaned out the funds so received prior to 
Ist January, 1863, upon what was, at the time, good 
security, and they were afterwards lost by the results 
of the war, he is not liable. Brown vs. Wright and 
WEE GE Rhaovcoocaenesteneshesensen sasnctuasouns pinteesseniine 

. When a widow elected to waive her dower, and allow 
the land to be sold, and to take a life-estate in one- 
third of the proceeds of the sale, and the administrator 
loaned the money, in 1860, to a person who paid the 
interest for the benefit of the widow, annually, till 
1864, when he paid the principal to the administrator, 
in Confederate money, which was lost by the results of 
the war, and, in an action brought by the widow, the 
Judge charged the jury that the administrator was 
not liable, if in receiving the Confederate money, he 
acted in good faith and as a prudent man would have 
done: Held, that the charge was right, and this Court 
will not set aside the verdict of the jury rendered in 
favor of the administrator on this state of facts. Jep- 
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4, The verdict will not be set aside as excessive, when 
the value of the cotton at the time of shipment was 
proved in Confederate money only, without proving 
the value of the Confederate money but it was shown 
to have been received at par, in payment of debts, and 
that land could then be purchased with it, almost as 
low as it could at other times in lawful money, and the 
verdict was for a much smaller sum than the cotton 
was proved to have been worth in Confederate money 
when shipped. The Rome R. R. Co., vs. Sloan...... . 636 


5. Where the administrator had made his return, and 
the guardian of minor legatees filed objections to it, 
and charged mismanagement and unfairness in the re- 
turn, in this, that the administrator credited himself 
with Confederate bonds, in which he had invested 
Confederate notes received before the passage of the 
Act of the Legislature, authorizing administrators to 
receive Confederate Treasury notes, and the Ordinary 
cited the administrator to answer to the charge, and 
he came into the Court of Ordinary and made his 
showing, and the Court of Ordinary, on the hearing, 
passed an order that said return be disallowed and 
that the administrator be required immediately to 
make another return, including in said return good 
currency instead of the Confederate currency, and no 
appeal was taken from this judgment of the Court of 
Ordinary: Held, that it became conclusive as to the 
point in issue, and the administrator will not be heard 
to set up the same item for loss of Confederate cur- 
rency in the subsequent return which he is required 
to make. If the judgment of the Court on his first 
return was erroneous, and he was unwilling to be 
bound by it, he should have appealed from it. Hav- 
ing failed to do so, he cannot now be heard to contro- 
vert its correctness, Baber and wife vs. Woods, adm’r. 643 


CONSTITUTIONAL LAW. 


1, When a trial was had in the County-Court of Sumter 
county, and a verdict for the plaintiff, on the 20th 
day of July, 1868, and a judgment was entered there- 
on, on the 22d of July, 1868, and a motion having 
been made in the Court below, to set aside said ver- 
dict and judgment, on the ground that, on the days 
the verdict and judgment purport to have been ren- 
dered and entered, the County-Court was abolished by 
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the Constitution of 1868, which motion was allowed 
by the Court, setting aside both the verdict and the 
judgment: Held, that, under the Reconstruction Acts 
of Congress, the State of Georgia had fully complied 
with the terms thereof, ratified the Fourteenth Amend- 
ment of the Constitution of the United States, and 
assented to the fundamental condition imposed on her 
by the Act of Congress, passed on the 25th June, 
1868. And, therefore, the Constitution of the State 
of Georgia, amended by Congress, as provided in the 
11th paragraph of the 11th article thereof, took effect, 
and was practically in operation from the 21st day of 
July, 1868: Held, also, that all unfinished business 
in the County-Court at the time of the abolishment 
thereof by the Constitution, was transferred to the Su- 
perior Court, by the 7th section of the 11th article of 
the State Constitution, and that it was the duty of the 
Superior Court to have ordered a judgment to have 
been entered on the verdict rendered in the County- 
Court, on the 20th July, 1868, unless some good and 
sufficient cause was shown, other than the abolish- 
ment of the County-Court on the 21st day of July, 
SO. . FB GR, FI oe cnn ssnsscnce ceceusacsenssrans 


. The second section of the 7th article of the Consti- 
tution of this State, as well as the Act of 1866, has 
changed the relation which married women bear to 
their husbands, so far as their estates are concerned, 
and vests in them all property of which they may be 
possessed at the time of marriage contracted since the 
adoption of the Constitution, and all property given 
to, inherited, or acquired by them since that date. 
FEE OB. Weer soncnnsnconisxasesssenseevasnnmongireccepens 

38. It is not necessary to the adjudication of this case, for 

this Court to decide whether the fifth section of the 

Act granting the aid of the State to the Air-line Rail- 

road Company, when applied to any other company, 
is constitutional or not. Said section, if constitu- 

tional, does not confer upon any citizen or tax payer 
of this State any right to institute any suit, or to file 
any bill in any Court of this State, to inquire into the 
conduct of the Legislature in the passage of any Act 
or resolution on the subject of State aid, or into the 
conduct of the Executive in issuing the bonds of the 

State, as both are responsible to the people alone, and 

not to the Courts; or to inquire whether the company 
has complied with the terms of the Act granting State 





39 


41 





























INDEX. 


aid, or whether the necessary subscriptions have been 
made, or to intermeddle in any way in the affairs of 
the company farther than is necessary to the investi- 
gation of the single question, whether the company 
has sold the bonds endorsed by the State for less than 
ninety cents in the dollar ; and in case of such a bill 
filed by a citizen or tax payer, the Court should con- 
fine the investigation to that issue alone. Jones et 
al., vs. Macon & Brunswick R. BR. Co.......cecesessesees 


4, The Courts of Georgia, organized under the Consti- 
tution of 1868, have no jurisdiction or authority to 
try, or give judgment on, or enforce, any debt, the 
consideration of which was a slave or slaves, or the 
hire thereof. WARNER, J., dissenting. Shorter vs. 
ORD 6 Beit iw aiid dae 
White 06, TIM Beis ccccesrseissnsecdaleddsctebacsveetaes 


. The Code of Georgia, adopted by the new Constitu- 
tion, forever prohibits the marriage relation between 
white persons and persons of African descent, and de- 
clares such marriages null and void. This section of 
the Code is not repealed by, nor is it inconsistent with, 
that part of the Constitution which declares that “ the 
social status of the citizen shall never be the subject of 
legislation.” That clause of the Constitution abso- 
lutely denies to the Legislature the power to pass laws 
in future regulating the social status, or compelling 
the two races to unite in social intercourse. As the 
laws then in existence allowed churches, for instance, 
to determine for themselves who should occupy their 
seats, and where they should sit, and permitted rail- 
road and steamboat companies, and hotel-keepers to 
classify and assign places to those using their accom- 
modations, according to social status and grade, as 
they might think proper, the Constitution puts it be- 
yond the power of the Legislature ever to enact any 
law compelling them to make different classifications, 
or to group together in social intercourse those who 
do not recognize each other as social equals. As the 
social relations of citizens are not the proper subjects 
of legislation, the Constitution has wisely put the 
matter at rest, by denying to the Legislature the 
power to repeal or enact laws on that subject. (See 
opinion of McCay, J., as to the Constitutional point.) 
Scott ve, The Btate.......cccccccccsserevscesesceveccersonssves 


6. The 240th section of the Code, which provides for 
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the selection of a practicing attorney of the Court, to 
preside in cases in which the Judge of the Superior 
Court is disqualified, and authorizes such attorney se- 
lected by the parties litigant, to exercise all the fune- 
tions of a Judge in that case, is not a violation of 
either the letter or the spirit of the Constitution of 
this State, and that a writ of error will lie from this 
Court to correct such errors as may be committed by 
that pro tempore Judge holding the Superior Court 
in a case in which the Judge of the Circuit is an in- 
terested party. Brown, C. J., dissenting as to this, 
Henderson vs. Pope.....sscsessesees RANA EAR RCS” 361 


7. Homestead and Exemption laws, when made in good 
faith, to secure to the family of insolvent debtors a 
reasonable means of subsistence from the debtor’s pro- 
perty, do not, even though retroactive, fall within the 
prohibition of article 10 section 1 of the Constitution 
of the United States, declaring that no State shall pass 
any law impairing the obligation of a contract. WaR- 
NER, J., dissenting. Hardeman vs. Downer........+... 425 


8. The Constitution of the United States does not pro- 
hibit a State from divesting a vested right, except 
when that right is vested by virtue of, and under a 
contract of the parties. Ibid. 

9. A creditor under an ordinary contract requires no ves- 
ted right in the property of his debtor, and it is within 
the power of a State to declare which of the claimants 
against an insolvent debtor, a stranger or his wife and 
family, who, by law, have a legal right to a support 
from him, shall have preference. bid. 


10. The condition of this State in the formation and 
adoption of the Constitution of 1868 was anomalous, 

, and it was competent for the Convention and the peo- 
ple, with the express consent of the United States, to 
adopt, as a part of the Constitution, the article there- 
in providing for a homestead, or any other provision 
designed to adjust the evils and inequalities produced 
by the ravages of the war, and the emancipation of 
the slaves ; such provisions stand upon the footing of 
a compact between the State and the United States, at 
the close of the war, in adjustment of the inequalities 
produced between individuals by the settlement im- 
posed upon the people by the United States. The 
Constitution of 1868 was made for a people without 
civil government, and no Court established by that 
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Constitution can take upon itself jurisdiction therein 
denied to it, by assuming a jurisdiction belonging to 
some Court of the civil government destroyed by the 
revolution. If the Constitution fails to carry over to 
the new organization such a jurisdiction as is neces- 
sary to enforce a legal contract, it is a failure not in 
the power of the Judiciary to remedy. The evil, if 
it be one, is political, and rests with that power wherein 
is deposited the sovereignty of the State. The home- 
stead provisions of the Constitution of 1869 is retroac- 
tive, and applies to judgments, executions and decrees, 
founded on debts contracted before its adoption, even 
though reduced to judgment before that time, and is, 
without exception, save as therein provided. The ex- 
ceptions in said provisions are also retroactive, and 
cover debts of the excepted character whenever con- 
tracted. Ibid. 


11. Each of the exceptions is to be read in connection 
with the words “judgment, execution or decree,” and 
with such other words as are necessary to complete 
the sense, so that before each of said exceptions is to 
be understood, the words, “judgment, execution or 
decree,” founded on a debt contracted for the purchase- 
money, etc. WARNER, J., dissented. Ibid. 


12. It appeared from the record, that in the year 1859, 
one Harrison had a judgment against Kelly, and was 
about to levy on and sell the land now in controversy, 
when Kelly applied to Thomas W. Thomas, who 
loaned him the money to relieve the Jand from sale, 
and took his note, secured by mortgage, which was 
afterwards assigned to James Thomas, the plaintiff’s 
testator, the lien of which it is now sought to enforce 
by the sale of the land, and the defendant, Kelly, 
claims a homestead in the land as against the plain- 
tiff’s mortgage lien: Held, that the defendant is not 
entitled to claim a homestead in the land. First, be- 
cause the Homestead Act is unconstitutional and void 
as against the defendant’s prior contracts. Second, if 
the Homestead Act was constitutional as to past con- 
tracts, the plaintiff’s mortgage created an “inewm- 
brance” upon the land which the defendant was bound 
to discharge before he is entitled to his homestead un- 
der that Act. The term “incumbrances,” as used in 
the Constitution of 1868, was there used in the legal 
sense of that word, and should receive its obvious legal 
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interpretation by the Courts in the construction thereof. 
(See opinions of Brown, C. J., and McCay, J.) Kelly 


08 ROBO UCL GEC BIN. Se ti babs dead » 466 


13. The costs due clerks and sheriffs in insolvent crim- 
inal cases are a debt against the public, for which 
payment is provided out of the fines and forfeitures 
collected in their respective counties, And an order 
passed by the Judge of the Superior Court in favor of 
a Clerk, for an amount due him in insolvent cases is 
a judgment against the public funds collected from 
‘fines and forfeitures, to be paid according to the pri- 
orities established by law, which cannot be attacked 
collaterally. But it may be set aside if sufficient 
cause can be shown against it, by a proper proceeding 
for that purpose instituted by the county, or any one 
else, whose interest is affected by it. The Legislature 
has power to make other provisions for the payment 
of such sums as may be due. It may provide for the 
payment of such costs as are not paid by fines and 
forfeitures, by the levy of a tax upon the county in 








which the costs are due. Duer vs. Thweatt, adm’r.... 578 


CONSTRUCTION OF CONTRACTS. 
See Contracts. 


CONSTRUCTION OF STATUTES. 


See Constitutional Law. 
“ Equity Pleading and Practice, 7. 
“ Relief Act. 


CONTEMPT. 


When a defendant had been enjoined from removing and 
disposing of certain cotton which had been placed in 
the hands of a Receiver appointed by the Court, and 
afterwards the defendant was declared a bankrupt, 
and it appeared from the evidence that the defendant 
told the agent of the Receiver, who had the cotton in 
possession, that the plaintiff’s injunction had been 
settled or disposed of and that he had turned over 
four bales of said cotton to his counsel in bankruptcy, 
when, in fact, the injunction had not been settled or 
disposed of, but the complainant in the injunction bill 
was still claiming the cotton under a mortgage lien, 
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when the defendant’s counsel in bankruptcy, with the 
assent of the defendant, took possession of said four 
bales of cotton, for his fees to take the defendant 
through the Bankrupt Court, and had sold the same: 
Held, that this Court will not control the discretion 
of the Court below upon the state of facts disclosed by 
the record, in holding that the defendant had violated 
the injunction, and was in contempt of the order and 
process of the Court. Simith vs. Cook... ...ccccceseeeeeees 


CONTINUANCE. 


. When there was a motion for alimony, pending a bill 


for divorce, and the defendant in the motion moved to 
continue, showing that a material witness was absent, 
without his consent, who lived in the county, and had 
been subpeened, ete., it was error in the Court to re- 
fuse the continuance, on the ground that the granting 
of alimony was wholly in the discretion of the Court 
and that there was no necessity for the presence of all 
the witnesses. Wardlaw vs. Wardlaw.......... Sesecnge 


2, A suit was instituted in the county of Early against 


L. and P., alleging they were partners, L. residing in 
the county of Clarke; and a short time before the 
session of the Court in Early, at which the case was 
tried, P. died. The defendant’s counsel moved to 
continue the case as to L., the alleged surviving part- 
ner, upon the ground, that the partnership was denied, 
and the survivor, L., had relied upon the evidence of 
P., the decedent, to disprove the alleged partnership, 
but in consequence of the sudden and unexpected 
death of P., there had not been time to procure the 
evidence of L., the other partner, who lived in the 
county of Clarke, to disprove the alleged partnership: 
Held, that the Court erred in overruling the motion 
for a continuance upon the showing made therefor as 
stated in the record. Long vs. McDonald............++ 


3. The granting or refusing a continuance is a matter 


in the sound discretion of the Court, and that discre- 
tion will not be controlled by this Court, except in 
cases of manifest abuse. Steadman vs. Simmons....... 


CONTACTS. 


1, Where the consideration of defendant’s contract is 
executory, i. e. where the plaintiff is to do some act, 


VoL. xxxix—49. 
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either before or coincident with the act of the defend- 
ant, the plaintiff must aver and prove either perform- 
ance on his part, or if the acts are, by the contract, to 
be performed simultaneously, he must prove a personal 
request to the defendant to perform. Bruce, adm’ra, 
WEEN ie vociadee dis sabi reiids nitaiibindtiardesaiscategdas 


2. Ante-nuptial contracts in consideration of marriage to 
be solemnized, like wills, should be liberally construed 
to carry into effect the intention of the parties. Ardis 
08. Pritttzap o€ Gl. rossceisepsvecovyspovesqeyesssecescess socccees 


3. Therules of grammatical construction usually govern, 
but, to effectuate the intention, they may be disre- 
garded, and conjunctions be substituted for each other, 
Ibid. 


4, In this case, the intended wife with the consent of the 
future husband, conveyed her property to a trustee, 
for the joint use and maintenance of both husband 
and wife, for and during their joint lives, the proper- 
ty to be under the control and management of the 
husband, but not to be in any manner liable for his 
contracts, then to the survivor for and during his or 
her natural life, and in case of the husband’s suryivor- 
ship, there being issue, to remain under his manage- 
ment during his life, then to vest in and become the 
property of the child or children of the wife, the issue 
of the marriage, living at the time of the death of said 
survivor. But if there be no issue of said marriage, 
or if said issue shall die in the lifetime of such sur- 
vivor, without leaving issue alive at the time of the 
death of said survivor, said survivor shall take an ab- 
solute estate in said property. And if the said wife 
survive the husband and marry again, and at the time 
of her death, there be issue of the present contem- 
plated marriage, and also issue of any such subse- 
quent marriage then living, the issue of such marriage 
shall take an interest in said property in the same 
manner and to the same extent, as if it, or they, were 
the issue of the first marriage. And in a subsequent 
part of the deed it is declared that, “if at any time there- 
after it shall be deemed advisable or necessary by said 
husband and wife, or the survivor of them, the said 
trustee, with the written consent and request of the 
said husband and wife, or the survivor of them, may 
sell, exchange or otherwise dispose of all or any part 
of said property, but the proceeds of such sale, ex- 
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change or other disposition, and the increase thereof, 
shall be held subject to the uses and purposes herein- ~ , 
before mentioned.” After the marriage had been sol- 
emnized, the husband died, leaving no issue by the 
wife; she afterwards married again, and had two chil- 
dren by the last husband: Held, that the scope and 
spirit of the marriage settlement embrace the children 
of the second marriage as beneficiaries, though there 
were no children of the first marriage, and that the 
trust was not executed at the death of the first hus- 
band ; but the trustee still held the legal title for the 
wife during her life, with contingent remainder to 
such children as might be the offspring of the second 
marriage, which became a vested remainder on the 
birth of such child or children. did. 


5, While contraets, in general, in restraint of trade are 
against the policy of the law and will not be en- 
forced, it is legal to contract that one party, for a 
valuable consideration, will not, for a time specified 
in the contract, carry on a particular kind of trade, in 
a village or at a particular locality, and the Courts 
will entertain an action for damages for a breach of 
such contract, and it is error in the Court to dismiss 
the plaintiff’s action on the ground that the damages 
are too remote, and that no specifig sum was agreed 
upon as stipulated damages. Jenkins vs. Temples..... 655 


CONVEYANCING. See Deeds. 
CORPORATIONS. See Municipal Corporations. 


COSTS. 


1. The costs due clerks and sheriffs in insolvent crim- 
inal cases are a debt against the public, for which 
payment is provided out of the fines and forfeitures 
collected in their respective counties. And an order 
passed by the Judge of the Superior Court in favor 
of a Clerk, for an amount due him in insolvent cases 
is a judgment against the public funds collected from 
fines and forfeitures, to be paid according to the pri- 
orities established by law, which cannot be attacked 
collaterally ; but it may, be set aside, if sufficient cause 
can be shown against it, by a proper proceeding for 
that purpose instituted by the county, or any one else, 
whose interest is affected by it. Duer vs. Thweatt..... 578 
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2. The Legislature has power to make other provisions 

« for the payment of such sums as may be due. It may 
provide for the payment of such costs as are not paid 
by fines and forfeitures, by the levy of a tax upon the 
county in which the costs are due. Ibid. 


COUNTY-COURT. 


\ 


See Jurisdiction of Superior Courts, 7. 
COUNTY TAXES. 


1. Sections 548 and 550 of the Revised Code contem- 
plate that, in assessing the county taxes, there shall 
be a specific assessment for each of the objects men- 
tioned, and that the fund for each shall be kept 
separate by the treasurer. Mitchell vs. Speer........... 


2. The Act of the 7th of October, 1868, directing orders 
to be paid by the County-treasurer, according to their 
date, is imperative; but that Act does not require 
that an order shall be paid out of a fund not set apart 
for the payment of debts of that kind. bid. 


3. Where there is no direction in a county-order as to 
the fund out of which it shall be paid, and the trea- 
surer answers that there are older orders on his book, 
of the same kind, more than sufficient to exhaust the 
money in hand not specifically assessed for special 
purposes, mandamus will not be granted to compel 
him to pay such younger order. Ibid. 


COUNTY-TREASURER. See County Taz. 
CRIMINAL LAW. 


1. If a man shoot with a pistol at another, and hit him, 
the law presumes, prima facie, that he did it with 
malice. Nor does the proof that the parties had been 
friendly, and that the person shooting expressed regret 
immediately afterwards, rebut the presumption. One 
has no right to shoot at another, with a loaded pistol, 
in sport. If he does so, he is responsible for the con- 
sequences; and the law will imply malice from the 
recklessness of the act. Collier vs. The State.......... 


2. When the Court below granted a new trial, on the 
ground that two of the jurors who tried the case were 
members of the grand jury, and had found a true bill 
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against the defendant for the same trespass on the crim- 
inal side of the Court, which fact was not known to 
the defendant until after the trial: Held, that this 
Court will not control the discretion of the Court be- 
low in granting the new trial. Hawkins vs. Andrews 


3. When, from the nature of the case, the defense set 
up as an excuse for the killing, was that is'was justifi- 
able homicide in self-defense, it was not error in the 
Court to give in charge section 4267 of the Revised 
Code as the law applicable to the case. Hoye vs, the 
Baie. its tN shine Upien ti A Gist tll 


4, Previous threats by the deceased that he would take 
the life of the accused if he did not pay him some 
money he owed him, which were not communicated 
to the slayer before the fata] deed, are not admissible 
in evidence in justification of the killing in self-de- 
fense, and a new trial will not be granted to let in 
newly discovered evidence of such threats. Ibid. 


5. A new trial will not be granted for newly discovered 
evidence, which is only cumulative or intended to 
impeach a witness, or when it would not, if heard on 
the trial, probably have produced a different result. 
Ibid. 

6. Jurors will not be heard to impeach their own ver- 
dict. Ibid. 


7. Itis the imperative duty of the Judge of the Superior 
Courts to hold the Courts at the regular times fixed by 
law, and he has no right to adjourn any of said Courts 
from the regular term to some other time, by order in 
vacation, unless it is in the language of the statute, 
“not possible for him to attend the regular term of 
said Court, from sickness of himself or family, or 
other unavoidable cause.” And in case the Judge, 
by order in vacation, adjourns over the regular term 
of the Court to any other time, for any other cause 
than those expressed by the Statute, no party litigant 
can be compelled to try his case before the Judge at 
such irregular term. But if the parties in a civil case 
go to trial without objection, they will not afterward 
be heard to set up the irregularity. bid. 


8. A defendant who is charged with a crime involving 
his life or liberty, is not held to have waived any- 
thing, unless he does it by express agreement for the 
purposes of the trial. If the term of the Court has 
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been illegally adjourned, and a party at such adjour- 
ned term is convicted of murder or manslaughter, he 
is not bound by the proceedings, and is entitled to a 
new trial, on motion. bid. 


CROP LIENS. See Liens, 1, 2, 3, 4, 6. 
DAMAGES. 


1. As this Court is satisfied from the record and facts of 
this case, that the defense set up to these notes was 
intended for delay only, and that the case was brought 
to this Court for that purpose, we award to the plain- 
tiff in the judgment rendered in the Superior Court 
against the defendant, the sum of $758 55 damages, 
being ten per cent. upon the amount of the judgment 
rendered in favor of plaintiff in the Court below. 
Saban 00: TINIE 050.065 658 isedecessnvrchasesevessaceets 


2. The verdict will not be set aside as excessive, when 
the value of the cotton at the time of shipment was 
proved in Confederate money only, without proving 
the value of the Confederate money ; but it was shown 
to have been received at par, in payment of debts, and 
that land could then be purchased with it, almost as 
low as it could at other times in lawful money, and 
the verdict was for a much smaller sum than the cot- 
ton was proved to have been worth, in Confederate 
money when shipped. The Rome R. R. Co. vs. Sloan 


3. While the measure of damages, is the value of the 
cotton at the point of destination, the defendant has 
no cause of complaint that the proof is confined to the 
value of the cotton at the point of shipment, or the 
place where it was burnt on the line of the road; as 
goods are presumed to be worth as much or more, at 
the place of destination, than at the point of shipment, 
till that presumption is rebutted by proof. bid. 


4, While contracts in general in restraint of trade are 
against the policy of the law,and will not be enforced, 
it is legal to contract, that one party, for a valuable 
consideration, will not, for a time specified in the con- 
tract, carry on a particular kind of trade, in a village 
or at a particular locality, and the Courts will enter- 
tain an action for damages for a breach of such con- 
tract, and it is error in the Court to dismiss the plain- 
tiff’s action on the ground that the damages are too 
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remote, and that no specific sum was agreed upon as 
stipulated damages. Jenkins vs. Temyples...... ..+.++++« 


For Mesne Profits see Ejectment, 3, 6, 7, 8. 


DAYS OF GRACE. 


Suit was instituted upon the following written paper, to- 
' wit: “Atlanta, Georgia, August 4th, 1866. Georgia 
National Bank of Atlanta, Georgia. Ninety days 
after date, pay to F. R. Bell, or order, one thousand 
dollars.” Signed “Massey & Herty,” endorsed by 
F. R. Bell and John D. Pope, which was protested 
for non-payment on the 2d November, 1866: Held, 
that the paper was a bill of exchange, and entitled to 
three days of grace before being protested for non- 
payment, and was not a check payable at Bank at sight, 
or on demand, as contemplated by the 2742, and 
2749 sections of the Code, on which no days of grace 
are allowed. Henderson vs. Pope......cssssecreceeeeecees 


DECISIONS OF SUPREME COURT. 


See Res adjudicata. 
“ Cases cited. 


DEED. 


1. When, upon the trial of a cause, a mortgage deed, 
which had been recorded, was offered in evidence, and 
objected to on tee ground that it did not appear to 
have been stamped, and the party offering the mort- 
gage deed proved that the deed had been stamped ac- 
cording to law: Held, that the Court should have 
submitted the question of fact to the jury under the 
evidence, whether the deed had been stamped or not, 
as required by law, under the charge of the Court 
upon that point. Howell vs. Lieth......cececcseseeeeeees 


2. Held, also, that when the deed, showing a settlement 
between the parties, was offered in evidence, the Court 
should have left the question to the jury, as to whether 
the deed was delivered or not, under the evidence 
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contained in the record, and have charged the jury as _— 


to the law applicable to that point in the case. bid. 


3. When there is any evidence as to the delivery of a 
deed, it is a question of fact for the jury, and not for 
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the Court, to decide upon the facts whether there had 
been a delivery of the deed: Held, further, that when 
an instrument is offered in evidence, required by law 
to be stamped, and, by the act of one of the parties, 
the stamp is prevented from being put on the deed, 
the party so preventing shall not be heard in objecting 
thereto; but if the Court shall be satisfied that there 
was no intention to defraud the government of its 
revenue, the Court may, in such a case, allow the 
proper stamp to be placed on the instrument at the 
time of the trial. Ibid. . 


4, When a deed was executed and delivered, conveying 
an unconditional fee simple title to a tract of land, 
which contained the following words: “It being ex- 
pressly understood by the parties that the said tract 
or parcel of land is not to be put to any other use than 
that of a depot square, and that no business or im- 
provements are to be put on the said tract but that 
which is immediately connected with the Western 
and Atlantic Railroad:” Held, that these words in 
the deed were words of covenant, and not words of 
condition, and that the plaintiff’s remedy for a breach 
thereof was an action thereon for damages, and not a 
forfeiture of the estate for condition broken. Doe ex 
dem., Thornton vs. Trammell et al.....scessseeee leicingr 202 


DEMURRER. See Equity. 
DEVISE. See Will. 


DISCRETION OF JUDGE. 


See Alimony. ‘ 
“ Kaquity Pleading and Practice, 10 and-13. 
“ New Trial, 2, 3, 5, 7, 11, 12, 18. 
DISCRETION OF JURY. 
See New Trial, 5. 


DISTRIBUTION OF ESTATES. 


1. An heir-at-law, before he can claim any part of an 
estate as distributee, must account for advancements 
at their value at the time of the advancements. Sims 
Ob hi, 0) HR BO isc iid i habs idedin sensi bende’ 108 
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9. In the distribution of intestate’s estate, a memoran- 
dum, kept by the parent, of his advancements to his 
children, indicating a scheme of distribution of speci- 
fic articles in kind, is only evidence of the fact of the 
advancements, etc., prima facie, of their value, and its 
indications of the intestate’s scheme for the distribu- 
tion of his estate will be unheeded, unless the paper 
be proven as a will. Ibid. 


3. The value of an estate, at the time of the first distri- 
bution, is the proper criterion for arriving at the rights 
of the heirs at law, with respect to advancements. Jb. 


DIVORCE. See Alimony. 


DORMANT JUDGMENTS. 


1, Although a judgment be dormant under the statute, 
and has therefore lost its lien as a judgment, it is still 
a subsisting debt, and the judgment may be revived 
‘ by scire facias or by suit. Chambless vs. Phelps...... 


2. A ji. fa. issued on the 12th of April, 1861, on which 
is no entry by a proper officer to execute and return the 
same within seven years from that date, is dormant. 
TheAct of the 30th of November, 1860, and subsequent 
Acts suspending the Statute of Limitations, and the 
several Acts enacting Stay-laws, did not suspend the 
Dormant Judgment Act; that Act is not a Statute of 
Limitations. WARNER, J., dissents. Battle vs. Shivers 


DOWER. 


1, When, in an application for dower, the administrator 
of the husband denies the widow’s right of dower 
in a particular tract of land, and sets up title in him- 
self adversély to the intestate, it is sufficient, in order 
to cast the onus of proving title on the administrator, 
for the widow to show that she is the widow, and that 
her husband died in possession of the premises. JMe- 
Otallere: 08. Fiat tiny cocdysies sosaysonsnagonqatactnsipielh este 


2. When the widow of an intestate, elects: after a fair and 
public sale of his lands, to take an amount of money 
absolutely in lieu of her dower therein, as provided by 
the 1761 section of the Code: Held, that the amount 
of the sale of the land at such public sale, is conclusive 
evidence of the value thereof, and that the widow is 
entitled to have her dower estimated out of the pro- 
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\ 
ceeds of such sale, from the death of her husband, and 
the value of her life-estate estimated from that time 
during her life. Smith, adm’r, et al., vs. Smith......... 


3, The executor sold the lands of the testator subject to 
the widow’s right of dower. The widow and another 
person became the purchasers at the sale, but had not 
complied with the terms of the sale, and no title had 
been made by the executor: Held, that the executor 
had such interest in the land as entitled him to tra- 
verse the return of the commissioners, under section 
3974 of the Code. Atwell vs. Hollimam,........ 0.0000. 


DYING DECLARATIONS. 


In an action for the seduction of his minor daughter, the 
dying declarations of the daughter as to who was the 
father of her child are inadmissible as evidence for the 
plaintiff. Wootten ve. Willins.......ccrcercrercssscceccrere 


EJECTMENT. 


1. When the lessors of the plaintiff, in an action of eject- 
ment, instituted a suit for the recovery of a lot of land, 
No. 127, in the 27th district of Sumter county, and 
upon the trial thereof, the jury found a verdict for the 
defendant, and the Court, upon motion, granted a new 
trial, which is assigned as error: Held, that, inasmuch 
as the evidence in the record introduced by the plain- 
tiff in the Court below, in support of his title to the 
lot of land sued for, to-wit: the copy grant from the 
State, was for a different lot, to-wit: 107, and there 
was no evidence of title shown in the lessors of the 
plaintiff, which would entitle them to a verdict for 
the premises sued for, to-wit: lot No. 127, the verdict 
was right, under the evidence offered by théplaintiff, 
and the Court below erred in granting a new trial. 
Two JupGEs. oe and Parker, tenant, vs. Doe ex 


2. An action of ejectment was instituted by the vendee 
of a tract of land against the vendor, the lessor of the 
plaintiff claiming under a bond for titles, executed by 
the party in possession of the land, and one-half only 
of the purchase-money having been paid: Held, that 
the vendee of the land, claiming under a bond for 
titles, cannot maintain an action of ejectment against 
the vendor thereof until the full amount of the pur- 
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chase-money has been paid, or, at least, an uncondi- 
tional tender of the amount due for the land shall have 
been made to the vendor thereof. Doe ex dem., Mil- 
ber Cts BeBe soc case usingshs dep encencdbacstabdenstedadvedashouae 


3. When upon the trial of an action of ejectment for the 


recovery of a lot of land and the mesne profits thereof, 
the tenant offered to prove the increased value of the 
lot of land, resulting from the improvements made 
thereon by the tenant, as a set-off to the mesne profits 
claimed by the plaintiff, but the Court refused to allow 
the tenant to prove the increased value of the premi- 
ses resulting from the improvements made thereon by 
the tenant, but restricted him to the actual value of 
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91 


the improvements put on the land by him: Held, that - 


a fair construction of sections 2855 and 3416 of the 
Code, allows the tenant to prove the increased value 
of the premises resulting from the improvements made 
thereon by the tenant, and to set-off the value thereof, 
in an action for mesne profits, within the limitation 
imposed by the 3416th section of the Code. Roe and 
Thomas vs. Doe ex. dem., Malcom....... Sinusibegvenesineas 


4, In an issue to try the genuineness of a recorded deed 


proposed to be read in evidence, to repel which the 
opposite party had made the affidavit required. by sec- 
tion 2674 of the Code, the burden of proof is upon 
the party asserting the genuineness of the deed, and 
the fact that it is recorded does not change the onus. 
Hanks vs. Phillipe 66 dil,....00ccisveressiccsccocedsesscvcesess 


5. If one have written evidence of title toa tract of land, 


and by a tenant take actual possession, and afterwards 
sell, by written agreement, one undivided half of the 
premises to the tenant, who keeps possession for seven 
years, in his own right for one undivided half, and as 
tenant of his vendor for the other half, this is adverse 
péssession, under written evidence of title to the 
whole lot. Hanks vs. Phillips et dh.sssscsscoseseereceeee 


6. A plaintiffin ejectment, who hasa judgment in his fa- 


vor, is entitled to be placed in possession of the prem- 


' ises, including the growing crop, if any,’as against 


the defendant and those holding under him, provided 
he has not recovered as mesne profits the rent for that 
year. Gardner et al., vs. Kersey et dl....s.sscseceeesseees 


7. A plaintiff in ejectment, who has recovered rents as 


mesne profits for the year in which the recovery is had, 
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550 
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is not entitled to the crop of that year. While he is 
entitled to the possession of the premises, he is bound 
to allow the tenant ingress and egress, to gather and 
carry away the crop. If he has recovered rent for part 
of the year and the crop is growing, but not gathered 
at the date of the recovery, the tenant is entitled to his 
pro rata part of the crop. But if no rent is recov- 
ered for the year the growing crop goes with the land. 
Ibid. 


. If the plaintiff, who has recovered the rent for the 
year, takes possession of the premises, and appropri- 
ates the crop, or refuses to permit the tenant to gather 
it, the tenant has a right at law to recover the value 
of the crop. Ibid. 


EQUITY. 


. When a bill was filed by a creditor against an exec- 
utor, praying for an injunction and the appointment 
of a Receiver, alleging that the executor was insolvent, 
unmarried, extravagant, engaged in no settled busi- 
ness, and intending soon to move to Honduras, and 
was badly managing his own business, as well as that 
of his testatrix, that he had said he would sell the 
property of his testatrix, realize the money, and leave 
without paying any of the debts of the estate: Held, 
that the Court below erred in dismissing the bill. 
Ts IE OE ER oo edn sense aedaango gpergseterece 


. A mortgagee, whose mortgage covers property in 
Georgia and in Tennessee, can not be compelled by a 
junior mortgagee, whose mortgage covers part of the 
same property in Georgia, to go out of the jurisdic- 
tion of the Court into another State, and pursue his 
remedy first against the property in Tennessee. Den- 
Heealtl Was OT assis RNG ise Ni Eh cede dab éveis 


td 
3. When there is a dispute between mortgagor and mort- 
gagee, as to their respective rights under the mortgage, 
and the mortgagee files his bill, and pending the pro- 
ceeding in equity, they agree to refer the whole ques- 
tion in dispute to arbitration, and an award is ren- 
dered, and by the consent of both parties, is made the 
judgment of the Court, the judgment is prima facie 
correct, and a junior mortgagee, not a party to the 
judgment, who alleges that it operates as a fraud on 
him, will be held to proof of actual fraud. When no 
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fraudulent intent is shown, the simple fact that the 
senior mortgagee, whose mortgage covered a growing 
crop and other property, was required by the award 
and judgment to pay, and did pay, a certain sum of 
money to the mortgagor, is not sufficient evidence of 
fraud upon the rights of the junior mortgagee, whose 
mortgage covered only the growing crop, to justify the 
jury in finding for the junior mortgage. bid. 


4, Where a bill was pending against an administrator, 
for an account of a trust confided to his intestate, 
and there was an amendment enjoining the widow 
from proceeding to final judgment in certain proceed- 
ings instituted by her to obtain money in lieu of 
dower, and the matters of the bill and answér, by 
agreement, and under an order of the Court, were 
submitted to one of the attorneys on each side and an 
umpire, who met, and found a certain large sum due 
to the complainant, and also reduced the amount 
coming to the widow in lieu of dower, as found by 
the duly appointed commissioners, and their award 
was at the next term of the Court made the judg- 
ment of the Court, in the absence of the defendant 
from this State, and in the absence, for providential 
causes, of his counsel other than his arbitrator, and 
in the absence also of the counsel of the widow, for 
providential cause: Held, that a bill for review, set- 
ting up these facts, and charging that the referees 
had made a gross mistake in calculation, and had 
acted contrary to law in charging the intestate with 
certain notes as cash, which he had not in fact col- 
lected, and which had been lost without his fault, is 
properly filed against the complainant in the original 
bill, and, if demurred to, the demurrer should be 
overruled. Childers, adm’r., vs. West et al.......1..0000 


ENDORSERS. See Promissory Notes, 7. 
EQUITY PLEADING AND PRACTICE. 


. The revocation of an order appointing a Receiver is 
a matter which may be heard and acted upon by the 
Judge, on the usual notice, in vacation. Crawford 
Cb Cil., 08. 008 CF Abs. .crisicacrcccsavcvasdecdeveceesekespWibune 

2. The extraordinary writs and remedies granted by the 

Chancellor, before a trial on the merits, ought not to 

be granted without caution, and unless there is im- 
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mediate danger to the rights of the complainant, if 
they be denied and if the Court becomes satisfied that 
the danger does not exist, it is his duty, on proper 
notice, to discharge them. Ibid. 


. In this case, the Court did not err in dissolving the 
injunction and vacating the order appointing a Re- 
ceiver. Ibid. 


. It is the duty of the Judge, if he is satisfied there i 
a bona fide intention to except to his judgment, so to 
mould his order as that the excepting party may have 
a reasonable time to file his bill of exceptions and ob- 
tain a supercedeas before the status of the case can be 
materially changed. bid. 


. When the equity of the bill is fully sworn off by the 
answer, and the bill is retained for a hearing, and no 
irreparable mischief can result, this Court will not 
control the discretion of the Court below, in dissolving 
the injunction. Douglass vs. Thompson.........++0s+008 


. An injunction, which is a harsh remedy, should not be 





granted until a clear prima facie case is made by the | 


bill. The allegations must be direct and positive. 
A charge that they are true “on information received 
from others,” is insufficient. Jones et al., vs. M. & 
SEs Ta i cctv cs se a ander ecesetarermnvaxinas 


. It was the duty of the Chancellor under the resolu- 
tion passed by the Legislature on the 28th day of 
January, 1869, to dissolve the injunction in this case. 
Ibid. 

. A bill was filed against Frank P. Smith and D. 
Smith, by a creditor of the former, charging a com- 
bination beetween the defendants to defraud the cre- 
ditors of Frank P. Smith. Frank P. Smith, alone, 
answered the bill and moved to dissolve the injunction 
as to himself: Held, That it was error in the Court 
to hear the motion until the other defendant, who 
was in fact the principal defendant, had answered. 
lel te CEE vivnnsnncediinssvinanvonssoniamnannenesosd 


. The Court charged the jury that ‘“‘when the answer 
is contradictory in itself, or contradicted by other 
evidence, the jury are not bound to give credit to 
any portion of it:” Held, that this charge of the Court 
was too broad in the latter portion of it; that it should 
have been left to the jury to determine what credit 
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they would give to the answer, or to any part thereof, 
without any intimation from the Court; they were 
the exclusive judges as to the credit to be given to 
the answer of the defendant, in view of the facts con- 
tained and stated there in. Adams vs. Jones........... 479 


10. The Court will not control the discretion of the 
Chancellor in refusing to grant an injunction, to stay 
the execution of a writ of possession, after a recovery 
in ejectment, upon the allegation that the plaintiff, 
upon whose demise the recovery was had, was dead at 
the rendition of the judgment, when there were four 
demises, from as many different lessors, and the de- 
fendant in the bill answers that he does not know 
whether the recovery was upon the demise of the de- 
ceased plaintiff or not, and the Judge who tried the 
case, certifies that he cannot undertake to say upon 
what demise the recovery was had, and no copy of 
the record is brought hefore this Court to enable it to 
determine the fact. Gardner et al., vs Kersey et al... 664 


11. The verdict, and the judgment of the Court, is to 
be upheld by every reasonable intendment, and the 
allegation in the bill, filed as above stated, of a fact, 
which is matter of record, should be judged by the 
record, and if it is not shown by the record to be true, 
it is not errer in the Chancellor on a motion for an 
injunction to disregard it. bid. 


12. As the complainant is this bill had a full and com- 
plete remedy at law, the Court did not err in refusing 
to grant the injunction. bid. 


13. As the equity of this bill is not sworn off by the 
answer, this Court will not reverse the decision of the 
Chancellor in refusing to dissolve the injunction and 
to dismiss the bill. Grubbs vs. McGlawn...........00. 672 


ESTOPPEL. 


If, in an application for a partition of lands, the defense 
be that there has been a partition by commissioners, 
who made no return, but that the parties had ac- 
quiesced, and had subsequently, under said partition, 
each occupied, for several years, his portion as set off, 
to the exclusion of the others, and made valuable 
improvements, so that it would be a fraud upon 
either to repudiate that division, it is error in the 
Court to charge the jury that this adverse and inde- 
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pendent possession by each of his part, must, in order 
to constitute a defense to an application for a new 
partition, have continued seven years. Welchel vs, 





TROMPBON 000 sviecesevcessscsecqesvocdececescascccedecseasecsod 559 


EVIDENCE. 


1. The owner of a plantation employed freedmen to cul- 
tivate it for part of the crop, and agreed to furnish 
provisions, but being unable to doso, applied to plain- 
tiffs to furnish them, to prevent a failure of the crop, 
stating that any arrangement they might make with 
the freedmen to secure the same upon the growing 
crop would be satisfactory to her: Held, that it was 
error in the Court to refuse to permit plaintiffs to give 
these facts in evidence on the trial. Alexander & 
FRU CORI OE Oo vinepsnsaanncands -catetsecesccencvtes 


2. Where a deed, purporting to have been attested by a 
magistrate, and duly recorded thereupon, was offered 
in evidence, circumstances tending to show that the 
magistrate’s name was affixed subsequently to the 
execution of the deed, are evidence for the jury, and 
it is error in the Court to withhold the deed as not 
recorded. Granttiss vs. T9vin,........ccsvsovsseccose veesse 


3. If the evidence is pertinent, the Court should leave 
it to the jury under his charge as to the law. Ibid. 


4, When the lessors of the plaintiff, in an action of eject- 
ment, instituted a suit for the recovery of a lot of land, 
Number 127, in the 27th district of Sumter county, 
and upon the trial thereof, the jury found a verdict 
for the defendant, and the Court, upon motion, gran- 
ted a new trial, which is assigned as error: Held, that, 
inasmuch as the evidence in the record introduced by 
the plaintiff in the Court below in support of his title 
to the lot of land sued for, (to-wit): the copy grant 
from the State, was for a different lot, (to-wit): 107, 
and there was no evidence of title shown in the lessors 
of the plaintiff, which would entitle them to a verdict 
for the premises sued for, (to-wit): lot Number 127, 
the verdict was right, under the evidence offered by 
the plaintiff, and the Conrt below erred.in granting a 
new trial. Two JupGes. toe & Parker vs. Doe ex 
Fe NN benign net Cah nde ep esotiriephatcapeniatidininsiaumen 


5. Where A left, on going West, just before the late 
war, a sum of money with his brother, to be managed 
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as if it were his own: Held, that, in a suit by A 
against the administrator of the brother, who died, a 
memorandum-book, containing copy notes payable 
to A, and various other entries pertaining to the 
business, which A had seen and examined, and said 
were in the handwriting of his brother, of which he 
did not dispute the correctness, was admissible as evi- 
dence for the administrator. Gaines vs. Gaines, adm’r 


6. When upon the trial of a cause, it appeared that a 
witness, who had been sworn and examined upon a 
former trial of the same cause between the same par- 
ties, had left the State and gone to the Cherokee Na- 
tion of Indians, west of the Mississippi river: Held, 
that the testimony of such witness, on such former 
trial, reduced to writing, on a motion for new trial, 
agreed to by counsel, and approved by the Court, was 
competent evidence to be submitted to the jury on a 
new trial of the same cause, between the same parties, 
under the 3729th section of the Code. Adair, adm’r, 
C0. MACE CH Ei nn ivee qzbee hoocbiiacs todtsosesescossheregnkneeel 


‘7, When a party is testifying, and his counsel objects to 
his answering a question, if the objection is good, it is 
right to keep him from answeyjng it, though he wishes 
to answer. (R.) Steinheimer vs. Coleman...........++ 


8. The improper admission in evidence of a paper, is no 
ground for new trial, when the fact shown by it is 
proved by other legal evidence. (R.) Ibid. 


9. In a proceeding to establish a will which is alleged 
to have been destroyed since the death of the testator, 
it is necessary to prove the execution of the will by 
three subscribing witnesses, if in life and within the 
jurisdiction of the Court, as in case of probate, in 
solemn form. Kitchens et al., vs. Kitchens et al....... 


* 10. The contents of the will must be proved, and the 
presumption of revocation by the testator, which is 
raised by law, be rebutted by such evidence as clearly 
satisfies the conscience of the jury, but this may be 
done by the subscribing witnesses, or any other com- 
petent testimony ; and, in case the testimony is in con- 
flict, the jury, as in all other cases, are the judges of 
the credibility of the witnesses. Ibid. 


11. When, upon the trial of a cause, a mortgage deed 
which had been recorded, was offered in evidence, an 
objected to on the ground that it did not appear to 


Vou. xxx1x—850, 
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have been stamped, and the party offering the mort- 
gage deed proved that the deed had been stamped ac- 
cording to law: Held, that the Court should have 
submitted the question of fact to the jury under the 
evidence, whether the deed had been stamped or not, 
as required by law, under the charge of the Court 
upon‘that point. Alexander & Howell vs. Leith....... 


12. When there is any evidence as to the delivery of a 


deed, it is a question of fact for the jury, and not for 
the Court, to decide upon the facts whether there had 
been a delivery of the deed: Held, further, that when 
an instrument is offered in evidence, required by law 
to be stamped, and, by the act of one of the parties, 
the stamp .is prevented from being put on the deed, 


‘ the party so preventing shall not be heard in object- 


ing thereto; but if the Court shall be satisfied that 
there was no intention td defraud the Government of 
its revenue, the Court may, in such a case, allow the 
proper stamp to be placed on the instrument at the 
time of the trial. Ibid. 


13. When, in an application for dower, the administra- 


tor of the husband denies the widow’s right of dower 
in a particular tract of land, and sets up title in him- 
self adversely to the intestate, it is sufficient, in order 
to cast the onus of proving title on the administrator, 
for the widow to show that she is the widow, and that 
her husband died in possession of the premises. Jc- 
Se ices cictdecigineccenestveredeinndsoentevers 


14. In an action by a father for the seduction of his mi- 


nor daughter, the dying declarations of the daughter, 
as to who was the father of her child, are inadmis- 
sible as evidence for the plaintiff. Wootten vs. Wilkins 


15. When the widow of an intestate, elects after a fair 


and public sale of his lands, to take an amount of 
money absolutely in lieu of her dower therein, as pro- 
vided by the 1761 section of the Code: Held, that 
the amount of the sale of the land at such public sale, 
is conclusive evidence of the value thereof, and that 
the widow is entitled to have her dower estimated out 
of the proceeds of such sale, from the death of her 
husband, and the value of her life-estate estimated 
from that time during her life. Smith, adm’r, vs. 
Si rcntuntin loca ta> sencitlns tater Pele wh euitit adliend haath athens 


16. The statements of a Register of voters that he had 
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marked a registered person’s name with a “C” to de- 
monstrate that he was a colored person, and had posted 
his list, for some time, in a public place, and that no 
application had been made to have said letter erased, 
is not evidence that the person is a colored person, it 
not being shown that the person knew of the entry or 
that it was the subject of conversation. White vs. 
Pele. cca casdentédans 0h ccenendiesaeeiaeiienaee 232 


17. Although the copy of a paper, proven to be beyond 
the jurisdiction of the Court, is good secondary evi- 
dence of its contents, yet it must be shown that the 
original was duly executed. Ibid. 


18, An application for life insurance, though signed by 
the applicant, upon the back of which was an entry 
by the examining physician, that the applicant was a 
mulatto, is no evidence of the fact, unless it be proved 
that the person signed the paper after the entry on its 
back was made by the physician and with the knowl- 
edge of the entry, and with intent to adopt it, or that 
he used the paper after the entry was made, with a 
knowledge that such entry was there. Ibid. 


19. Pedigree, relationship and race may be shown by evi- 
dence of reputation among those who know the per- 
son, where pedigree or race is in question. Ibid. 


20. The statement by an examining physician, that he 
had, at a certain time, examined a person, and had 
then been of opinion that the person was a mulatto, is 
notevidence. Whether or nota person is colored, that 
is, has African blood in his veins, is matter of opinion, 
and a witness may give his opinion if he states the 
facts on which it is based. Whether the fact that one 
has one-eighth of such blood be matter of opinion. 
(Quere.) One who testifies that he has studied eth- 
nology may give his opinion, as an expert, on a ques- 
tion of race. Ibid. . 


21. A fi. fa. levied upon real estate in 1859, unexplain- 
ed, is not such presumptive evidence of payment as to 
prevent a levy on other property in 1867, when the 
fi. fa. is not dormant. Chapman vs. Akin...-..0...066 347 


22. Though an attorney who appears and confesses judg- 
ment for a suitor is, prima facie, to be taken as having 
been retained by the suitor, yet, if the fact be other- 
wise, the Court will, upon proof to that effect, set aside 
thejudgment. Dobbins vs."Dupree.......ccessscccssecens 394 
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23. When a bill was filed, alleging fraud in the convey- 
ance of land and other property, praying for an ac- 
count and decree against the defendant: Held, 1, that 
the allegations in complainants’ bill made a case of 
fraud, on the trial of which parol evidence was admis- 
sible to prove the fraud, and thereby raise an implied 
trust in favor of Jones and his family. Adams vs, 
FO EEL LLIN OL LETS A TT OE 479 


24. Seven years’ absence of Jones, without being heard 
of, was presumptive evidence of his death, and 
authorized the Ordinary to grant letters of administra- 
tion on his estate; and although that presumption 
might have been rebutted by evidence on the trial, 
still the letters of administration were conclusive, on 
the trial of this case, as to that fact, in the absence 
of any evidence rebutting that presumption. Ibid. 


25. The Court charged the jury that “when the answer 
is contradictory in itself or contradicted by other evi- 
dence, the jury are not bound to give credit to any 
portion of it.” This charge of the Court was too broad 
in the latter portion of it. It should have been left 
to the jury to determine what credit they would give 
to the answer, or to any part thereof, without any in- 
timation from the Court. They were the exclusive 
judges as to the credit to be given to the answer of 
the defendant, in view of the facts contained and 
stated therein. Ibid. 


26. In an issue formed to try the genuineness of a re- 
corded deed, proposed to be read in evidence, to repel 
which the opposite party had made the affidavit re- 
quired by section 2674 of the Code, the burden of 
proof is upon the party asserting the genuineness of 
the deed, and the fact, that it is recorded, does not 
change the onus. Hanks vs. Phillips et al............ 550 


27. Recitals in a private deed only bind parties and 
privies, and are not evidence against one not claiming 


under the deed. Hanks vs. Phillips et dl..........0.00 550 


28. The sale in this case was‘a contract, to which the 
Scaling Ordinance of 1865 is applicable, and the 
parties had the right to give evidence to the jury of 
the kind of currency in which payment was to be 
made, the value of the currency at any time, and the 
value of the cotton sold at any time, together with the 
admissions and conduct of both parties to the trans- 
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action, and all the facts and circumstances connected 
with it; and it was the province of the jury, when the 
case was fairly submitted to them, to adjust the equities 
between the parties in accordance with the power 
vested in them by the ordinance above referred to. 
Phillipe 06. WARING i04s <i scaesdasceciver vevenvepeanssnts 


29. A receipt in full against a merchant’s account is 
not conclusive evidence of a full settlement between 
the parties and may be rebutted by satisfactory evi- 

~ dence that an item in the account was left out by 
accident, mistake, or the like. Dodd vs. Mayson..... 


9 





30. When the receipt was given by the book-keeper, 
after reference to the ledger, and it was afterwards 
claimed that a barrel of sugar, which had been de- 
livered by the clerk to the defendant, was left out 
by mistake, because the entries upon the blotter for 
the day on which it was delivered had not been trans- 
ferred to the ledger, and the defendant swore he paid 
for the sugar when he got it, and both members of 
the firm, and all their clerks, swore, each, that he did 
not pay it to him, and the ledger was admitted in evi- 
dence without objection, and the plaintiffs offered their 
blotter in evidence, in corroboration of their testimony, 
to show that the barrel of sugar was charged upon it, 
and the book-keeper was ready and offered to swear 
that the entry was made at the time the sugar was 
delivered: Held, that it was error in the Court to re- 
ject the blotter, and refuse to let it go in evidence to 
the jury. bid. 


31. The repair of the Western and Atlantic Railroad, 
and the rebuilding of portions of it, by order of Gen- 
eral Wilson, to open communication with the West, 
to obtain supplies for the large cavalry force with 
which for a time he occupied and controlled the State, 

is “ matter of public knowledge,” of which, as well as 

of the public history of military operations in the 

State, the Courts will take judicial notice. Wallace, 

sup’t, 90, Aer dinossacenessveronesenesversag:eeowepepntedensen 


32. When a party to a suit pending makes an admis- 
sion, for the purpose of saving the other party the 
expense and trouble of getting up the evidence on 
& certain points, and afterwards discovers he has, by 

inadvertence, or mistake, admitted facts which are 
not true, or which it-is proper for him to controvert, 
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he may, by notice to the other party, withdraw the 
admission, and put his adversary on proof of the 
facts: Provided, there is sufficient time after the with- 
drawal of the admission for the preparation of the 
case, and the other party has not been injured there- 
by, as by the death of a witness whose testimony 
would have been taken but for the admission or other 
like cause. Wallace, sup’t, vs. Matthews..........0000008 


33. The returns made by an administrator to the Ordi- 
nary, and approved by him, are not conclusive. Ba- 
ber and wife vs. Woods......++. Pbndspoedinnstdedsuces ce mindes 


34. Previous threats by the deceased, that he would 
take the life of the accused, if he did not pay him 
some money he owed him, which were not communi- 
cated to the slayer before the fatal deed, are not ad- 
missible in evidence in justification of the killing in 
self-defense, and a new trial will not be granted to 
let in newly discovered evidence of such threats. 
Boog en FG A Riis vicsin veins eid vsminasievd seething enensbas 


35. A witness called to prove handwriting, who fails 
to testify, without qualification, that he is acquain- 
ted with it, but only says he is, from having seen 
letters purporting to be written by the party, which 
were received in the ordinary course of business by a 
commercial house, in which the witness was a clerk, 
though he had neither written nor seen letters from 
the house to the party, to which those were replies, is 
incompetent to testify as to his belief of the hand- 
writing. Bruce, adm’ra, v8. Crews8.......0..1ssersseeeeee 


36. A witness called to prove that a copy tendered in 
evidence is a copy of a paper written by the party, 
cannot be shown papers admitted to be genuine, and 
already in evidence, and be then asked if the original, 
the copy of which is offered as evidence, is not in the 
same handwriting as those shown to him. bid. 


37. Upon the trial of an issue formed upon a mandamus 
against the Ordinary to compel him to levy the neces- 
sary tax, the judgment in favor of the Clerk against 
the fine and forfeiture fund, unrevoked and unpaid, 
is conclusive as to the amount due, and cannot be col- 
laterally attacked on such trial. Duer, Ordinary, vs. 
tere henten reas hk renar<chegananastaneoransetitencane 
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EXECUTIONS. 


1. A temporary administrator may file an “ illegality” 
to an execution proceeding to sell the intestate’s lands, 
and the permanent administrator will, on motion, be 
allowed to become a party to the proceeding. Reese 
ty Ss: EP ricctauccenninnkeesviinxonezehananamabins 565 


2. An execution to enforce a judgment must follow the 
judgment, and if there be a material variance, the ex- 
ecution will be quashed. bid. 


3. When a decree directs that certain described lands 
shall be sold, to satisfy a lien for the purchase-money, 
with a proviso that this shall not interfere with the 
widow’s dower, and that the parcels set off to her shall 
be free from the force of the lien: Held, that a fair 
construction of the judgment is, that the lien is to be 
enforced against all the lands described, but cannot 
proceed against the dower lands until the death of the 
widow. Ibid. 


EXECUTORS. 
See Administrators and Executors. 


EXECUTORY CONTRACT. See Contracts, 1. 
EXEMPTION FROM DEBTS. 
See Constitutional Law. 
EXPERTS. See Evidence, 20. 
EXPRESS COMPANIES. 
See Common-Carriers. 
FACTORS. See Lien, 4. 
FAILURE OF CONSIDERATION. 


If B purchase from A two parcels of land at the same 
time, and when they come to draw the writings, A 
suggests that B, to save the writing of two deeds, take 
a deed for one of the parcels from Cy from whom A 
had purchased it, but had not yet gotten title, saying 
it would do just as well, and B consented, and there 
was in fact a mortgage on that land, given by C, of 
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which B was ignorant: Held, that B, who had the 
mortgage to pay, might, in a suit by A on one of the 
notes given at the time, plead a failure of considera- 
tion to the amount of his damage. Brown vs. Crowley 


FEES. See Costs. See Attorneys. 
FEME. See Married Women. 
FI. FAS. See Evecutions. 
FIXTURES. 


The counters and drawers in a drug store, placed there 
by the landlord, and rented in their place with the 
store, are fixtures, which the tenant has no right to 
remove; and if the building is burnt, and they are 
saved by the tenant, they are the property of the land- 
lord, and he has the legal right to dispose of them as 
he thinks proper. The tenant has no right to remove 
them to another store rented from a third person. 
Prt 00, GO sr cscnrntennn, shorsasauisenennenecavevens 


FORECLOSURE OF MORTGAGE. 


. When the affidavit to foreclose a mortgage is made 
by an attorney, the recital in it that he is attorney- 
at-law for the mortgagee, is sufficient. Denham vs. 
TING 2s 50: anveseenenennin’ ls Kmdmhibicbnadnenuenwnabadien siamese 


. An affidavit to foreclose a mortgage on personal pro- 
perty in Mitchell county, made before a Justice of the 
Inferior Court of Dougherty county, on the 24th day 
of October, 1866, and the order of foreclosure issued 
upon the affidavit by the Judge of the County-Court 
of Mitchell county, on 29th of October, 1866, is a 
legal proceeding. At that time, the Justice of the 
Inferior Court had the right to administer the oath, 
and the County-Judge had the right to issue the 
order. Ibid. 


FORM OF ACTIONS. 


Under section 3027 of the Code of Georgia, it is the 
duty of a Court, when it has jurisdiction of a right, 
and no specific remedy is afforded by express law, so 
to mould its processes and proceedings as to afford 
relief to the party having the right. Stewart & Col- 
Clough ve. Debba d Ghivwissvscexssscdusecvvetacs veesscrcass 
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FORM OF CONTRACTS. See Lien, 1. 


GARNISHMENT. 


When a garnishment has been dissolved by the defend- 
ant giving security, as provided in the Code, and the 
security is or becomes insolvent, the plaintiff may 
garnishee again. Stewart & Colclough vs. Dobbs et al. 


GUARDIAN. 


1, A guardian, who acted with the caution of a prudent 
man, and loaned the money of his wards, prior to the 
adoption of the Code, 1st January, 1863, and took a 
note well secured by a mortgage upon negro property, 
which was lost by reason of the emancipation of the 
slaves, is not liable to his wards for the amount so 
lost. Brown wa, Wright Ob dhis.sciseccissscsscicelecssst¥i 


2. A guardian, who acted in good faith, and received 
Confederate Treasury notes in payment of debts due 
his wards, at a time when prudent men generally re- 
ceived them in payment of all debts due, acted under 
color of law, and is protected by the Act of 1866, and 
the Ordinances of the Conventions of 1865 and 1868. 
And if he loaned out the funds so received prior to 
1st January, 1863, upon what was, at the time, good 
security, and they were afterwards lost by the results 
of the war, he is not liable. Ibid. 


3. A guardian who loaned out or invested the funds be- 
longing to his wards, after the adoption of the Code, 
without an order of Court, did so at his own risk, un- 
less the investment was in the stocks, bonds, or other 
securities, authorized by law; and he is liable for the 
value of the money or currency received by him, and 
so invested or loaned, allowing him a reasonable time 
to invest it, whether he lost it or not. Ibid. 


4, Where the guardian loaned out the money of his 
wards, after the adoption of the Code, without an 
order of Court, and took a note for $1,500 for its re- 
payment, and the Court, on the trial, refused to allow 
the note to be read in evidence, because it was not 
stamped: Held, that the Court did not err, as the 
guardian was liable in any event, in such case, for 
the value of the currency when received, allowing 
him a reasonable time to re-invest, and the note, 
whether stamped or not, was properly rejected. Ibid. 
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5. A suit was instituted on a guardian’s bond against 


the principal and security to recover the amount of a 
judgment alleged to have been rendered against the 
guardian, and when the judgment was offered in evi- 
dence, it appeared to have been rendered against the 
defendant therein in his individual capacity, and not 
as guardian. The plaintiff then moved the Court to 
amend the judgment, upon the ground that it was 
rendered upon a note signed by the defendant in his 
individual capacity, but in the body thereof promised 
to pay the plaintiff the amount specified in the note 
“as guardian,” without stating for whom he was 
guardian. The Court refused the motion to amend 
the judgment, and non-suited the plaintiff’s case upon 
the evidence offered to charge the guardian and his 
security in a suit upon his guardian’s bond for the 
amount of the judgment claimed by the plaintiff: 
Held, that the guardian could not, by any contract, 
bind the estate of his ward so as to render his security 
liable therefor, other than such as are specially al- 
lowed by law, as provided by the Code, and that 
there was no error in the refusal of the Court to allow 
the judgment to be amended, and in granting the 
non-suit, upon the statement of facts contained in the 
record. Lovelace vs. Smith et dl......cececesccsceccececece 


6. In a contest about the possession of two minor child- 


ren, between the mother and the testamentary guard- 
ian, who is the grand-father, when it is shown that 
one of them is only three years old, and the other one 
year old, and still at the mother’s breast, this Court 
will not, upon the case made by this record, control 
the discretion of the Court below, whose judgment is 
in favor of the mother’s right to their custody, till the 
period arrives when it is proper that the testamentary 
guardian take possession of the minors for the pur- 
poses of their education. Payne vs. Payne.......000++ 


HABEAS CORPUS. 


In a contest about the possession of two minor children, 


between the mother and the testamentary guardian, 
who is the grand-father, when it is shown that one of 
them is only three years old, and the other one year 
old and still at the mother’s breast, this Court will 
not, upon the case made by this record, control the 
discretion of the Court below, whose judgment is in 
favor of the mother’s right to their custody, till the 
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period arrives when it is proper that the testamentary 
uardian take possession of the minors for the pur- 
poses of their education. Payne vs. Payne......++.++++ 


HANDWRITING. See Evidence, 35 and 36. 
HEIRS. See Advancements. See Wills. 
HISTORY. See Western and Atlantic R. R., 3. 


HOMESTEAD. 


1, A homestead is subject to an execution founded up- 
on a debt contracted for the purchase-money, and the 
fact that the debt has been transferred to a third per- 
son does not change that liability. Chambless vs. 
PRs se stesestienscsceddivcsinie seiner vsessiveensiaeaiones 


2. Although a judgment be dormant under the statute, 
and has, therefore, lost its lien, as a judgment, it is 
still a subsisting debt, and the judgment may be re- 
vived by scire facias, or by suit. Ibid. 


3. The Acts limiting the time within which judgments 
may be revived, were suspended by the Acts suspend- 
ing the Statute of Limitations, to-wit: from the 30th 
November, 1861, to the 21st July, 1868, when civil 
res was practically restored in this State. 

bid. 


4. A creditor, though his claim may be one of the ex- 
ceptions provided for in the Homestead Act, can not 
set it up to prevent the laying off of the homestead. 
Other conditions having been fulfilled, the homestead 
ought to be set off, leaving to the creditors his right 
to go on under the exceptions at his discretion. Ibid. 


5. A mortgage, given by the debtor, is not one of the 
exceptions provided by the Constitution, to which the 
homestead for his family is liable. WaARrneER, J., 
dissenting. Ibid. 1 


See Constitutional Law, 7, 8, 9, 10. 
HUSBAND AND WIFE. See Married Women. 


HYPOTHETICAL CHARGE. 
See Charge of the Court. 
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ILLEGALITY OF EXECUTIONS. 


See Evecutions. 


IMPAIRING CONTRACTS. 
See Constitutional Law. 
¢ 


INDICTMENT. See Arrest of Judgment. 


INFANTS. See Minor Children. 


INJUNCTION. 
See Equity Pleading and Practice, 6, 7, 8, 12, 13. 
INN-KEEPER. 


When a suit was instituted in a Justice-Court by the 
plaintiff against the defendant, as an inn-keeper, to 
recover the value of a lost overcoat, worth $30 00, 
which had been received by a negro then in charge 
of the hotel, and officiating therein, as the servant of 
the inn-keeper during his absence, and deposited in 
the usual place of depositing the goods of the inn- 
keeper’s guests, upon their arrival at the hotel: 
Held, that the Justice-Court had jurisdiction of the 
subject-matter of the suit, and that the defendant 
was liable as an inn-keeper, to the plaintiff for the 
value of the lost overcoat, under the state of facts 
disclosed by the record in this case Rockwell vs. 
FN aig vinninsd Vitineibpediasieip ent hiehsxnes 105 


INSOLVENT DEBTORS. See Homestead. 


INSURANCE. 


The fact that the landlord has the building insured does 
not change the rights or liability of the tenant. Mc- 
Cay, J., dissents. Pope vs. Gerrard. .....cccerecseeeee 471 


INTEREST. 


1. In the discretion of the Chancellor, compound inter- 
est may be charged on a final settlement with an 
implied trustee, who fraudulently obtains possession 
of the property, as well as against a trustee ap- 
pointed, whd rightfully obtains possession of the 
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property, as provided by the 2562d section of the 
Code; the former comes within the reason of the rule 
prescribed for the latter. Adams vs. Jones..........++ 


2. It is not error in the Court when the jury return an 
informal verdict, to permit the counsel for the plain- 
tiff in whose favor it is found, to write out a proper 
form in accordance with their intention, in their 
presence and in the presence of the Court, and the 
opposing counsel. But if counsel for defendant ob- 
jects, and the Court sends the jury back to their 
room to make the calculation, and put their verdict 
in form, and they do so, and find interest on the 
principal sum in favor of the plaintiff, when he 
does not claim interest, the Court may, by order, 
allow the plaintiff to write off the interest and sign 
judgment for the principal sum only, without inter- 
eat, Steadman v0, Simmons... .0.sccrcrcccesessovs seoeses 


INTEREST OF JUDGE. See Arbitration, 5. 
INTRUDER. 


1. In an issue under an Act for the expulsion of intru- 
ders, if the defendant in good faith claims a legal 
right to the possession, he is notan intruder. McHan 
t, NNT an ccc hvesduasvegs sesnee~uciasdmennieniimenmiions 


2. If the obligee, in a bond for titles to land, fail to pay 
the purchase-money according to agreement, no de- 
mand or notice to quit is necessary to give the obligor 
a right of entry or action, and if he find the premises 
vacant and peaceably enter, he is not an intruder. Jb. 


3. Prior to the adoption of the new Constitution, an ap- 
peal lay from the verdict of a petit jury to a special 
jury, on an issue growing out of a proceeding under 
sections 4000, 4001 and 4002 of the Code, to expel 


an intruder. Little vs. Thompson et dl....sssseseee reeves 
JOINDER. See Parties to Actions, 4. 
JUDGMENTS. 


1. When it appeared on the trial of a claim case that 
the plaintiffs had obtained a judgment against Wooten, 
the defendant, who was the owner of the lot of land in 
controversy at the time of the rendition of the judg- 
ment, that Wooten had been adjudged a bankrupt; 
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bo 


that, several years before Wooten became a bankrupt, 
he sold the land to Jones, the claimant, who went 
into possession of it; that the judgment was a valid 
lien on the land at the time Wooten became a bank- 
rupt ; that this property was not included in Wooten’s 
schedule; that this debt was not proved in the Bank- 
rupt Court, and that Wooten’s estate paid no dividend : 
Held, that, upon the foregoing statement of facts, the 
lien of the judgment creditor upon the land, under the 
laws of this State, was not defeated by the bankruptcy 
of Wooten, and that Jones, the claimant, could not 
plead Wooten’s certificate of discharge in bankruptcy 
against the judgment creditor, and thereby defeat his 
judgment lien upon the land, which was a good and 
valid lien thereon, under the laws of this State, being 
anterior to the time at which Wooten was declared 
a bankrupt; that, by the 20th section of the Bank- 
rupt Act, the judgment creditor, having a valid 
lien upon the land, was not bound to prove his 
debt, secured by the lien, to the extent of the value 
thereof in the Bankrupt Court. Jones vs. Lellyett & 
DR. tcccP eRe Rib tl 


Akin held a judgment dated in 1859 against Stone; 
Bronson, in December 1862, purchased the tract of 
land in dispute from Stone, bona fide, and went into 
possession, and afterwards sold it to Chapman, who 
succeeded him in the possession, which has been con- 
tinuous from 1862 to the present time. In 1867, 
Akin had his fi. fa. levied on the land, and Chapman 
interposed his claim: Held, that Chapman, a bona 
fide purchaser, for a valuable consideration, with con- 
tinuous and uninterupted possession for more than 
four years, acquired title to the land, discharged from 
the lien of Akin’s judgment. Chapman vs. Akin...... 


The Supreme Court of this State having ruled, that 
the Stay-law was unconstitutional and void, under 
that ruling the plaintiff in fi. fa. was never under any 
legal disability to enforce the collection of the money 
due on his fi. fa.; and as the law, as ruled by this 
Court, did not restrain a levy, the prescription did 
not cease to run in favor of the bona fide purchaser 
in possession; and as the plaintiff was under no other 
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legal disability to proceed with the fi. fa., the lien of | 


the judgment upon the land ceased to exist at the end 
of the four years possession. Ibid. 
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4, Section 3525 of the Code is not classed with, and 
does not fall under the classification of a statute of 
limitation, and its running in favor of a bona fide 
purchaser was not suspended by the Acts suspending 
the running of the statute of limitations. The right, 
whatever it may be, of the plaintiff in fi. fa. to en- 
force his liens on the lands sold by the defendant, and 
held in possession by a bona fide purchaser, existed, 
with the condition annexed, that the levy be made 
within four years after the commencement of the pos- 
session, and as the plaintiff made no such levy, he lost 
his lien by failure to enforce it in accordance with the 
condition to which it was subject, and with which he 
uever complied. Ibid. 


5, Though an attorney who appears and confesses judg- 
ment for a suitor is, prima facie, to be taken as hav- 
ing been retained by the suitor, yet if the fact be 
otherwise, the Court will, upon proof to that effect, 
set aside the judgment. Dobbins vs. Dupree........... 394 


6. The costs due Clerks and Sheriffs in insolvent crim- 
inal cases are a debt against the public, for which 
payment is provided out of the fines and forfeitures 
collected in their respective counties. And an order 
passed by the Judge of the Superior Court in favor of 
a Clerk, for an amount due him in insolvent cases, is 
a judgment against the public funds collected from 
fines and forfeitures, to be paid according to the pri- 
orities established by law, which cannot be attacked 
collaterally. But it may be set aside if sufficient cause 
can be shown against it, by a proper proceeding for 
that purpose instituted by the county, or any one else, 
whose interest is affected by it. Duer, Ordinary, vs. 
[hive CMU 0s .cciscarvciisdtcctasd bevdidvadlanes oe 578 


See Dormant Judgments. 


JURISDICTION OF SUPERIOR COURTS. 


1. The Courts of Georgia, organized under the Consti- 
tution of 1868, have no jurisdiction or authority to 
try, or give judgment on, or enforce, any debt, the 
consideration of which was a slave or slaves, or the 
hire thereof. WARNER, J., dissenting. Shorter vs. 
COBB 1000s onses ossminnish cacao rabairs dabieenetcnsadoaniniliiia pce! 285 
W hike. 08. FAGNt Ih Mihi cwssscus -igutgesphesininnemsberemhtuatins 306 


2. Whilst it is the settled rule that bills in equity must 
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be brought, in a, county, where one. of the defendants, | 


against. whom substantial relief is: prayed, resides, this, 


rule does.not, apply, to ,bills for injunction, ete., anci-. 


lary to. suits. at. law, such. cases,, the. Court of 
Equity of the county where the suit was pending, has, 
jurisdiction to enjoin the suit at law, and also to grant 
relief, as to all matters inyolved in a proper settle- 
ment of the litigation pending at law. Clark et al., 
08, SUMNEIS ore « Gu ne-stane ates cea: mente <> va teenhahe snip ob ‘ 


. When B, C. and. D were sued at law by A, who re= 


sided in a different county from that in which the suit 
was brought, and the defendants at law filed a bill, 
charging that the suit at law was for the recovery of 
the purchase-money of a tract of land lying in the 
same county, which land had been sold to the defend- 
ants at law and complainants in the bill by A; and 
the bill further charged, that at the time of the sale, 
the land was not in truth the property of A, but had, 
before that time, become in equity, the property of E, 
the deceased son of A, and husband of B, under a 
parol agreement, which was partly performed, which 
equitable title had been fraudulently concealed from 
the wife by A, at and before the sale of the land to 
her and the other complainants; and the bill further 
charged that the land had been paid for under the 
parol agreement by E, with certain cotton made on 
the place, which went into A’s hands, and by certain 
trust funds in his, A’s, hands, belonging to E: Held, 
that the Superior‘Court of the county where the suit 
was pending had jurisdiction. 1st. To enjoin the 
suit at law. 2d. To cancel the notes and deed made 
at the second sale, 3d. To decree a specific perform- 
ance of the parol agreement, and a full settlement be- 
tween the parties as to all matters connected with the 
land and the cotton made thereon. “Held, further, 
that while said Court had no jurisdiction to decree an 
account between A and the heirs of D, as to trusts 
not connected with the land, yet it might inquire how 
far the trust funds had been used in the performance 
of the parol agreement, and if the case made required 
it, so apply them to the extent shown by the proof, 
leaving a full and final account as to said trusts to 
the Court having jurisdiction of the defendant’s per- 
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save the delivery of the consideration, the Courts of 
this State have, under the 7th clause of the 17th sec- 
tion of the Constitution of 1868, no jurisdiction to 
enforce its specific performance. WARNER, J., dis- 
senting. Arnold v8. Trice.......cccoscosesesccesescscoscese 
6. A suit may be brought by petition and process, in 
the usual way, by a citizen of Georgia, against the 
Montgomery and West Point Railroad Company, 
even though the cause of action originated in Ala- 
bama. Berry vs. Montgomery and West Point Rail- 


7. When a trial was had in the County-Court of Sum- 
ter county, and a verdict for the plaintiff, on the 20th 
day of July, 1868, and a judgment was entered thereon 
on the 22d of July, 1868, and a motion having been 
made in the Court below, to set aside said verdict and 
judgment, on the ground that, on the days the verdict 
and judgment purport to have been rendered and en- 
tered, the County-Court was abolished by the Consti- 
tution of 1868; which motion was allowed by the 
Court, setting aside both the verdict and the judg- 
ment: Held, that, under the Reconstruction Acts of 
Congress, the State of Georgia had fully complied with 
the terms thereof, ratified the Fourteenth Amendment 
of the Constitution of the United States, and assented 
to the fundamental condition imposed on her by the 
Act of Congress, passed on the 25th June, 1868. 
And, therefore, the Constitution of the State of Geor- 
gia, amended by Congress, as provided in the 11th 
paragraph of the 11th article thereof, took effect, and 
was practically in operation, from the 25th day of 
July, 1868. Held, also, that all unfinished business 
in the County-Court at the time of the abolishment 
thereof by the Constitution, was transferred to the 
Superior Court, by the 7th section of the 11th article 
of the State Constitution, and that it was the duty of 
the Superior Court to have ordered a judgment to 
have been entered on the verdict rendered in the 
County-Court, on the 20th July, 1868, unless some 
good and sufficient cause was shown, other than the 
abolishment of the County-Court on the 21st day of 
July, 1868. Foster vs. Damiels......cccrccscceescscesveve 


JURISDICTION OF JUSTICE’S COURT. 


When a suit was instituted in a Justice-Court by the 
plaintiff against the defendant, as an inn-keeper, to 
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recover the value of a lost overcoat worth $30 00, 
which had been received by a negro then in charge of 
the hotel, and officiating therein as the servant of the 
inn-keeper during his absence, and deposited in the 
usual place of depositing the goods of the inn-keeper’s 
guests, upon their arrival at the hotel: Held, that 
the Justice-Court had jurisdiction of the subject-mat- 
ter of the suit, and that the defendant was liable as an 
inn-keeper, tothe plaintiff for the value of the lost 
overcoat, under the state of facts disclosed by the re- 


cord in this case. Rockwell vs. Proctor.........ecesccees 
See Municipal Corporations. 
JURY. 


1. When the Court below granted a new trial on the 
ground, that two of the jurors who tried the case were 
members of the grand jury, and had found a true bill 
against the defendant for the same trespass, on the 
criminal side of the Court, which fact was not known 
to the’defendant until after the trial: Held, that this 
Court will not control the discretion of the Court be- 
low in granting the new trial. Hawkins vs. Andrews 


2. Jurors will not be heard to impeach their own ver- 
dicks: Hoye ve; The State... sorisvusscvieccvecssoee seconsie 


LACHES. 


The bill does not show sufficient diligence, or sufficient 
reason, why the objections to the award were not made 
out in proper shape between November and March and 
before the Court adjourned, the more especially as the 
counsel did not, at the trial term, move to amend, but 
went to trial upon his objections as made out and filed 
before the adjournment of which he coniplains. Sharp 
& Brows vs. L0yless,...0isssereerercercerservesccecccees cones 


LANDLORD AND TENANT. 


1. A landlord may collect his rent by a distress-war- 
rant, even though the rent be payable in specifics, the 
value of which is not fixed by the contract, Toler e¢ al., 
WO, NR CIEE a csnin st ncscaescokgimnsnriesdestniavennses 

2. When there is a contract for rent of real estate, it is 
none the less a renting that it is agreed that the tenant 
may have the use of the mules, tools, gin and other 
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personal property actually on the place, forming part 
of the machinery for carrying on the farm, and a 
distress-warrant will be for the whole sum agreed 


" upon. Ibid. 


3. When there is no day fixed for the payment of rent, 
but it is payable in specifics to be made on the place, 
and -it is agreed that “it is to be first taken from the 
same,” the rent is due in a reasonable time after a 
sufficiency of the crop alluded to, to pay the rent, is 
gathered and ready for delivery. Ibid. 


4, Section 2263 of Irwin’s Code, protecting the crop 
against levy, under process against the tenant, only 
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applies when the rent is a fractional part of the crop, . 


and not where it is a fixed amount. Ibid. 


5. The lien of the landlord for his rent, upon the crop 
made, is superior to all other liens, Ibid. 


6. The liens provided for by the Act of 1866, in favor 
of landlords, factors, etc., upon crops and growing 
crops, attach from the date of the agreement, and the 
oldest is of the highest dignity. Ibid. 


7. Davis, the landlord, on the 4th day of June, 1859, 
entered into a written contract with Center & Tread- 
well to rent to them a store-room then in the process 
of building, in the city of Atlanta, for the term of one 
year, for the sum of eight hundred dollars per annum, 
with the privilege of renting said store-room for three 
additional years at the same rate, and Davis, the land- 
lord, stipulated, on his part, to have said store-room 
well fitted up, ready for use by the second Monday in 
August, 1859,” and the tenants went into possession 
of the store-room after its erection, occupied it for one 
year, and, in pursuance of the original contract be- 
tween the parties, rented the store-room for another 
year. After the making of the rent contract, Davis, 
the landlord, proceeded to erect over the store-room 
rented to Center & Treadwell, and over the adjoining 
store-room, rented to another tenant, a boarding 
house and kitchen, the boarding house in front of the 
building, and the kitchen over the back part thereof, 
and constructed a platform or walk over the valley 
between the two store-rooms, leading from the board- 
ing house, so built over the store-rooms, to the kitchen. 
The landlord rented the boarding house, kitchen and 
fixtures, so erected over the store-rooms, to another 








796 INDEX. 


tenant, who occupied the same. These fixtures were 
erected by the landlord when Center & Treadwell re- 
newed their lease for the second year under the 
original contract. In consequence of the erection by 
the landlord of the buildings and fixtures over the 
store-room, and the use thereof by his tenants, to 
whom he rented the same, Center & Treadwell have 
been damaged by water thrown upon their goods in 
the store-room to the amount of twelve hundred dol- 
lars, as assessed’ by five merchants called on for that 
purpose: Held, that inasmuch as the landlord stipula- 
ted in his contract to have the store-room well fitted up 
and ready for the use of the plaintifs, if he afterwards 
erected obstructions over the building which caused 
them to be injured either by his own negligence, or 
that of his tenants or agents, in the use thereof, he is 
liable for the damages resulting therefrom. Center & 


a RTs consscobicsnuckesines biccacdin <esstuces 211 


. Held, also, that the agreement of the tenants to make 
repairs, as stated in the record, extended only to 
ordinary repairs of the building, and did not extend 
to making repairs by removing permanent fixtures 
erected by the landlord from which the injury to the 
plaintiffs resulted. bid. 


. The Court charged the jury: “But the law does not 
require the landlord to sweep the premises and keep 
them clean while the tenant is occupying them; this 
is the tenant’s business. If the house was properly 
built, and kept in repair, and if, being kept clean, no 
damage would have resulted, defendant is not liable. 
If the kitchen overhead was built after the plaintiffs 
first went into the house, and they renewed their 
tenancy without objection, after it was built, the 
trouble of sweeping and keeping clean the premises 
is no matter of which plaintiffs could afterwards com- 
plain:” Held, that this charge of the Court in view 
of the facts of this case, was erroneous and calculated 
to mislead the jury. The plaintiffs were only tenants 
of the store-room which they rented; they were only 
bound to sweep and keep that clean; it was not their 
business or duty to sweep and keep clean the premises 
above them which caused the damage; they had no 
legal right to go there for that purpose. The land- 
lord was bound by his contract to keep the store-house 
rented to the plaintiffs fit for the use for which he 
rented it to them, and if obstructions were placed there 
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by himself, and used by his tenants, and such ob- 
structions rendered the store-house unfit for the pur- 
poses for which it .was rented, and damage resulted 
therefrom, the landlord is liable therefor, and the 
plaintiffs have the legal right to complain whenever 
damaged thereby, whether they renewed their tenancy 
under their original contract, after the creation of the 
obstructions by the landlord, or not. (See dissentient 
opinion of Brown, C.J.) Ibid. 


10, A purchase by an executor at his own sale is not 
void, but only voidable at the option of the legatees, 
their election to be made within a reasonable time, 
and an executor who takes possession of land so pur- 
chased, and claims it as his own, and places a tenant 
upon it, has adverse possession. And if he makes a 
marriage contract after he places the tenant upon the 

1 land, and thereby, in consideration of marriage, con- 

| veys to his intended wife a life-estate in the land, to 

commence at his death, and the marriage is solemnized 
and he dies soon after, leaving the tenant on the land, 
he becomes the tenant of the widow, and has no right 
to attorn to the administrator with the will annexed 
of the original testator, who has no right to interfere 
in a proceeding by the widow to disposses her tenant 
who is holding over. Ifsuch administrator or legatees 
wish to assert their title it should be done by an 
action of ejectment or other proper proceeding for that 
purpose, to be commenced against the widow or her 
tenant in possession. Smith vs. Granberry, adn’r..... 381 


11. By section 2267 of the Revised Code it is declared, 
“The destruction of a tenement by fire, or the loss of 
possession by any casualty not caused by the landlord, 
or, from defect of his title, shall not abate the rent 
contracted to be paid:” Held, under this section of 
the Code, and under the former rulings of this Court, 
if the premises rented are destroyed by fire during the 
term, the tenant, under an ordinary rent contract, is 
liable for the payment of rent for the full period for 
which he rented. Pope vs. Gerrard.....cccccceesesseves 471 


12, Where a room in a building was rented for a drug 
store for one year, and three notes were given, at six, 
nine and twelve months, for the rent, and the build- 
ing was burnt down a little before the end of six 
months, the tenant is liable for the payment of the 
two last notes as well as the first. Ibid. 
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13. The counters and drawers in a drug store, placed 
there by the landlord, and rented in their place with 
the store, are fixtures, which the tenant has no right 
to remove; and if the building is burnt, and they are 
saved by the tenant, they are the property of the land- 
lord, and he has the legal right to dispose of them as 
he thinks proper. The tenant has no right to remove 
them to another store rented from a third person. 
Ibid. 

14, The fact that the landlord has the building insured 
does not change the rights or liability of the tenant. 
McCay, J., dissents. Ibid. 


15. A plaintiff in ejectment, who has recovered rents as 
mesne profits for the year in which the recovery is 
had, is not entitled to the crop of that year. While 
he is entitled to the possession of the premises, he is 
bound to allow the tenant ingress and egress, to 
gather and carry away the crop. If he has recovered 
rent for part of the year, and the crop is growing, 
but not gathered at the date of the recovery, the 
tenant is entitled to his-pro rata part of the crop. 
But if no rent is recovered for the year, the growing 
crop goes with the land. Gardner et al., vs. Kersey 


16. If the plaintiff, who has recovered the rent for the 
year, takes possession of the premises, and appropri- 
ates the crop, or refuses to permit the tenant to gather 

-it, the tenant has a right at law to recover the value 
of the crop. Ibid. 


LEGACY. See Distribution of Estates. 
LIEN. 


. Where the evidence shows that it was the intention 
of the parties to create a lien on the growing crop, 
under the Act of 1866, for provisions furnished to 
make the crop, as the Statute prescribes no form, the 
words “sell, mortgage and convey” are sufficient for 
that purpose. Alexander & Howell vs-Glenn.......+++ 


2. Section 2263 of Irwin’s Code, protecting the crop 
against levy, under process against the tenant, only 
applies when the rent is a fractional part of the crop, 
and not where it is a fixed amount. Toler et al., vs. 
Seabrook, adm’r.....+4. sobs Sbdatuaedtbnesive teandNwdace vers’ 


* 
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3. The lien of the landlord for his rent, upon the crop 
made, is superior to all other liens, Ibid. 


4, The liens provided for by the Act of 1866, in favor 
of landlords, factors, ete., upon crops and growing 
crops, attach from the date of the agreement, and the 
oldest is of the highest dignity. Ibid. 


5. When it appeared on the trial of a claim case that the 
plaintiffs had obtained a judgment against Wooten, 


* the defendant, who was the owner of the lot of land 


in controversy at the time of the rendition of the judg- 
ment, that Wooten had been adjudged a bankrupt, that 


several years before Wooten became a bankrupt he, 


sold the land to Jones, the claimant, who went into 
possession of it; that the judgment wasa valid lien on 
the land at the time Wooten became a bankrupt ; that 
this property was not included in Wooten’s schedule; 
that this debt was not proved in the Bankrupt Court, 
and that Wooten’s estate paid no dividend: Held, 
that, upon the foregoing statement of facts, the lien of 
the judgment creditor upon the land, under the laws 
of this State, was not’ defeated by the bankruptcy of 
Wooten, and that Jones, the claimant, could not plead 
Wooten’s certificate of discharge in bankruptcy against 
the judgment creditor, and, thereby, defeat his judg- 
ment lien upon the land, which was a good and valid 
lien thereon, under the laws of this State, being ante- 
rior to the time at which Wooten was declared a bank- 
rupt; that, by the 20th section of the Bankrupt Act, 
the judgment creditor, having a valid lien upon the 
land, was not bound to prove his debt, secured by the 
lien, to the extent of the value thereof in the Bank- 
rupt Court. Jones vs. Lellyett & Smith....... do eneateren 


6. When C. and E., a freedman, entered into an agree- 
ment to rent land, and make a crop for that year, 
and, in pursuance of such agreement, E., the freed- 
man, rented land from M., and cultivated the same, 
and made a crop thereon, and, from the evidence in 
the record, the jury had the right to presume that M. 
had knowledge of the agreement between C. and E., 
as to the manner in which they were working and 
making a crop together: Held, that M. could not re- 
tain out of the proceeds of the crop E.’s share thereof 
for provisions furnished to E., without the consent of 
C., the more especially, when it appears that M. had 
made a special contract with E., the freedman, to fur- 
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nish him provisions for that year, and had taken other 
security therefor. McCook vs. Cousins........ceccescoses 


7. A fi. fa. levied upon real estate in 1859, unexplained, 
is not such presumptive evidence of payment as to 
prevent a levy on other property in 1867, when the 
fi. fa. is not dormant. Chapman vs. MMaai assis cies 


8. Akin held a judgment dated in 1859 against Stone ; 


Bronson, in December, 1862, purchased the tract of 


land in dispute from Stone, bona fide, and went into 
possession, and afterwards sold it to Chapman, who 
succeeded him in the possession, which has been con- 
tinuous from 1862 to the present time. In 1867, 
Akin had his fi. fa. levied on the land, and Chapman 
interposed his claim: Held, that Chapman, a bona 
fide purchaser, for a valuable consideration, with con- 
tinuous and uninterrupted possession for more than 
four years, acquired title to the land, discharged from 
the lien of Akin’s judgment. bid. 


9. The Supreme Court of this State having ruled, that 


the Stay-law was unconstitutional and void, under 
that ruling the plaintiff in fi. fa. was never under any 
legal disability to enforce the collection of the money 
due on his fi. fa.; and as the law, as ruled by this 
Court, did not restrain a levy, the prescription did 
not cease to run in favor of the bona fide purchaser in 
possession ; and as the plaintiff was under no other 
legal disability to proceed with the fi. fa., the lien of 
the judgment upon the land ceased to exist at the end 
of the four years possession. Ibid. 


10. Section 3525 of the Code is not classed with, and 


does not fall under, the classification of a statute of 
limitation, and its running in favor of a bona fide pur- 
chaser ‘was not suspended by the Acts suspending the 
running of the statute of limitations. The right, 
whatever it may be, of the plaintiff in fi. fa. to en- 
force his liens on the lands sold by the defendant, and 
held in possession by a bona fide purchaser, existed, 
with the condition annexed, that the levy be made 
within four years after the commencement of the pos- 
session, and as the plaintiff made no such levy, he 
lost his lien by failure to enforce it in accordance with 
the condition to which it was subject, and with which 
he never complied. bid. 


11. Where on the trial of a claim case, it appeared that 


the levy was made on the 4th of November, 1868, on 
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a fi. fa. issued upon the 13th of November, 1861, and 
the claimant showed title from the defendant in fi.fa., 
and possession more than four years before the levy, 
and there was no evidence that claimant had notice, 
at the time of the purchase, of the existence of the 
judgment: Held, that the land was discharged from 
the lien of the judgment, and that the verdict of the 
jury, finding the land not subject, will not be dis- 
turbed. WARNER, J., dissenting. Dooly vs. Isbell... 342 


12. Although a judgment be dormant under the statute, 
and has, therefore, lost its lien, as a judgment, it is 
still a subsisting debt, and the judgment may be re- 
vived by scire facias, or by suit. Chambliss vs. Phelps 386 


13. When the question was raised whether a bona fide 
purchaser of eighteen bales of cotton from a defendant 
in fi. fa., in 1861, could hold it discharged from the 
lien of the judgment after two years possession, and 
the evidence was in conflict, the weight of it being in 
favor of the bona fides of the transaction, and the 
Court charged the jury that two years possession of 
the cotton, bona fide, and for valuable consideration, 
without notice, before the levy or service of the bill, 
discharged the cotton from the lien of the judgment, 
and the jury found for the defendant, who was the 
purchaser: Held, that the charge of the Court and the 
finding of the jury were right, under the rule laid 
down by this Court, at this term, in the case of Chap- 
man vs. Akin, and a new trial will not be granted, be- 
cause the Court may have charged too favorably to 
the defendant upon another ground taken in the case, 
which could not change the verdict, if the defendant 
was a bona fide purchaser of the cotton for a valuable 
consideration, which question was distinctly submitted 
to the jury by the charge as given by the Court, and 
found for the defendant. Walton vs. Anderson et al.... 421 


See Dormant Judgments. 
LIMITATION OF ACTIONS. 


See Statutes of Limitations. 
* Prescription. 


LIS PENDENS. See Abatement. 


LOSS OF PROPERTY. See Relief. 
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MANDAMUS. 


Where there is no direction in a county-order as to the 
fund out of which it shall be paid, and the treasurer 
answers that there are older orders on his book, of the 
same kind, more than sufficient to exhaust the money 
in hand not specifically assessed for special purposes, 
mandamus will not be granted to compel him to pay 
such younger order, Mitchell vs. Speer....... ivcosseiage 


MARRIAGE. 


1. The Code of Georgia, adopted by the new Constitu- 
tion, forever prohibits the marriage relation between 
white persons and persons of African descent, and 
declares such marriages null and void. Scott vs. The 
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2 This section of the Code is not repealed by, nor is it 
inconsistent with, that part of the Constitution which 
declares that “the social status of the citizen shall 
never be the subject of legislation.” That clause of 
the Constitution absolutely denies to the Legislature 
the power to pass laws in future regulating the social 
status, or compelling the two races to unite in social 


intercourse. As the laws then in existence allowed | 


churches, for instance, to determine for themselves who 
should occupy their seats, and where they should sit, 
and permitted railroad and steamboat companies, and 
hotel-keepers to classify and assign places to those using 
their accommodations, according to social status and 
grade, as they might think proper, the Constitution puts 
it beyond the power of the Legislature ever to enact any 
law compelling them to make different classifications, 
or to group together in social intercourse those who 
do not recognize each other as social equals. As the 
social relations of citizens are not the proper subjects 
of legislation, the Constitution has wisely put the 
matter at rest, by denying to the Legislature the 
power to repeal or enact laws on that subject. (See 
opinion of McCay, J., as to the Constitutional point.) 
Ibid. 


MARRIED WOMEN. 


1. The second section of the seventh article of the Con- 
stitution of this State, as well as the Act of 1866, has 
changed the relation which married women bear to 
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their husbands, so far their estates are concerned, 
and vests in them all property of which they may be 
possessed at the time of marriage contracted since the 
adoption of the Constitution, and all property given 
to, inherited, or acquired by them since that date. 
Huff 08. Wright. 0.0 ..2000200000. Re vecoscsebeaseases Neagesne 


2. Under the Code, a married woman may, as to her 
separate estate, contract and be contracted with, except 
as to the contracts of suretyship, etc., and may, if she 
have no trustee, be sued separately as a feme sole. Ib. 


3. The relation being changed, as above stated, the pre- 
sumption is, when a married woman gives her sepa- 
rate note, in the purchase of property, that she has a 
separate estate, and that she contracts with reference 
to it. And, if suit is brought against her upon such 
note, without joining her husband, and she fails to de- 
fend, by showing she has no separate estate, or other 
good cause, the judgment binds her separate property, 
and will not be set aside, on motion, because of the 
non-joinder of the husband. did. 


MARSHALLING ASSETS. See Equity, 2. 
MINOR CHILDREN. 


In a contest about the possession of two minor children, 
between the mother and the testamentary guardian, 
who is the grand-father, when it is shown that one of 
them is only three years old, and the other one year 
old, and still at the mother’s breast, this Court will 
not, upon the case made by this record, control the 
discretion of the Court below, whose judgment is in 
favor of the mother’s right to their custody, till the 
period arrives when it is proper that the testamentary 
guardian take possession of the minors for the pur- 
poses of their education. Payne vs. Payne......+.++++ 


See Wills, 3. 
MISCEGENATION. See Marriage. 


MISTAKE. 


See Equity, 4. 
“ Arbitration, 1. 
“ New Trial, 7. 
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MORTGAGE. 


A mortgage given by the debtor is not one of the excep- 
tions provided by the Constitution, to which the home- 
stead for his family is liable. WARNER, J., dissent- 
ing. Chambliss vs. Phelpps....c.ceereceseecseesesererseoees 


See Foreclosure of Mortgage. 


MUNICIPAL CORPORATIONS. 


1. A defendant had been sentenced by the Mayor and 
Council of the City of Americus to pay a fine of $20 
and costs, and in default thereof, to be confined in the 
guard-house of said city for twenty days, for disorderly 
conduct, and a petition for certiorari was presented to 
the Judge of the Superior Court, alleging error in the 
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proceedings of said Mayor and City Council on the | 


trial of said defendant, (to-wit): that there was no 
evidence that the alleged disorderly conduct was com- 
mitted within the corporate limits of said city, so as to 
give to the said Mayor and City Council jurisdiction 
to try and punish the defendant therefor. The Judge 
refused the application for certiorari, upon the state- 
ment of facts contained in the petition: Held, that the 
petition for certiorari made a prima facie case, which 
entitled her to have the alleged error reviewed and 
corrected, and that it was error in refusing the cer- 
tiorari prayed for. Taylor vs. M. & C. of Americus... 


2. The Mayor and Council of the City of Macon have 
full power and authority, given them by charter, to 
remove, or cause to be removed, any buildings, posts, 
steps, fences, or other obstructions, or nuisance, in the 
public streets, lanes, alleys, sidewalks, or public squares 

- of the city. Under this power, conferred for the pub- 
lic good, they are bound to keep the streets, lanes, 
alleys and sidewalks in such condition that it is safe 
and convenient to pass them, and in case of failure 
they are liable to any person injured by their neglect. 
Parte en, FE EC of Maiti. cvseies sivctisccvhassesesces 


3. A two story brick wall of a house that had been 
burnt down some months previous, standing at the 
edge of the sidewalk, though private property, if it 
be so much dilapidated or decayed, as to endanger 
the lives of persons passing the streets, is a nuisance, 
which the Mayor and Council are bound to have re- 
moved, and if they fail, and danger results to any 
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person by reason of such neglect, the city is liable for 
the damages sustained. If the wall were sound and 
steady, and did not, under any ordinary circumstances, 
endanger any one passing the streets, and it should 
be thrown down by tempest, or other act of God, a 
person injured by the fall would have no right to re- 
cover damages for such injuries from the city. Ibid. 


NEGROES. 


. A quo warranto was issued, charging that a person 
holding an office was ineligible when chosen, because 
of his having in his veins one-eighth or more of Afri- 
can blood, and there was a demurrer to the informa- 
tion as well as an answer denying the fact, upon which 
denial there was an issue and a trial before a jury: 
Held, that by the Code of Georgia a person having 
one-eighth or more of African blood in his veins is 
not ineligible to hold office in this State, and it was er- 
ror in the Court to overrule the demurrer and to 
charge the jury that if the plaintiff proved the de- 
fendant to have one-eighth or more of African blood, 
he was ineligible to office in this State. Warner, J., 
dissents, White vs. Clements.......cecscccereccseesceesees 


2. The Code of Georgia, adopted by the new Constitu- 
tion, forever prohibits the marriage relation between 
white persons and persons of African descent, and 
declares such marriages null and void. Scott vs. The 
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3. This section of the Code is not repealed by, nor is it 
inconsistent with, that part of the Constitution which 
declares that “the social status of the citizen shall 
never be the subject of legislation.” That clause of the 
Constitution absolutely denies to the Legislature the 
power to pass laws in future regulating the social 
status, or compelling the two races to unite in social 
intercourse. As the laws then in existence allowed 
churches, for instance, to determine for themselves who 
should occupy their seats, and where they should sit, 
and permitted railroad and steamboat companies, and 
hotel-keepers to classify and assign places to those 
using their accommodations, according to social status 
and grade, as they might think proper, the Constitu- 
tion puts it beyond the power of the Legislature ever 
to enact any law compelling them to make different 
classifications, or to group together in social intercourse 
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those who do not recognize each other as social equals, 
As the ‘social relations, of citizens are not the proper 
subjects of legislation, the Constitution has wisely put 
the matter at rest, by denying to the Legislature the 
power to repeal or enact laws on that subject. (See 
opinion of McCay, J., as to the Constitutional point.) 
Ibid. 


NEWLY DISCOVERED EVIDENCE. 
See New Trial, 19, 27. 
“ page 129. 
NEW TRIAL. 


1. The verdict in favor of the defendant, Spradley, was 
right, under the law and the facts of the case; and 


there was no error in the Court below in refusing the - 


motion for a new trial. Tiller vs. Spradley .........++ 


2. Although this Court may not be entirely satisfied 
with the verdict of a jury, yet, if the Court below 
refuses a new trial, and the verdict is not such as to 
show evident mistake, prejudice, or corruption in the 
jury, this Court will not overrule the judgment of 
the Court below in refusing a new trial. Gaines vs. 
NE NT iri icsnnsn cpemeenababeskintesdcnarenvoneasaniens 


3. There is evidence in the record, from which the jury 
might have found there was a special contract between 
the parties. And, in that view of it, the verdict was 
not so strongly and decidedly against the evidence as 
will authorize this Court to set aside the verdict, the 
more especially as the presiding Judge before whom 
the case was tried, was satisfied with it. Bull, ex’ra, 
CRM PIES... snd ncbsentcdiehe cdlbncereceatenetds= depsbdies 


4, Where the guardian loaned out the money of his 
wards, after the adoption of the Code, without an 
order of the Court, and took a note for $1,500 for its 
repayment, and the Court, on the trial, refused to 
allow the note to be read in evidence, because it was 
not stamped: Held, that the Court did not err, as the 
guardian was liable in any event, in such case, for the 
value of the currency when received, allowing him a 
reasonable time to re-invest, and the note, whether 
stamped or not, was properly rejected. Brown vs. 


Wright and wife et dl..c..cccceceseeeeeeee Sihaesteh <iaedten 


5. When the Court below granted a new trial on the 
ground that two of the jurors who tried the case, were 
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members of the grand jury, and had found a true bill 
against the defendant for the same trespass on the 
criminal side of the Court, which fact was not known 
to the defendant until after the trial: Held, that this 
Court will not. control the discretion of the Court 
below in granting the new trial. Hawkins vs. 
Andrew8....++ Senticcpeddsvedesivas) asshben soph hinionbtalds'siseoleeg 
6, The improper admission in evidence of a paper, is no 
ground for new trial, when the fact shown by it is 
proved by other legal evidence. (R.) Steinheimer vs. 
COUN onevoguesd <a deorsuhwesethibaseempenieiemmniiaaiaas 


7. It is no ground for a new trial that the jury took to 
their room certain receipts which had been ruled out 
because they were not stamped, when it seemed to have 
occured by mistake, and it was doubtful whether any 
objection was made to the jury’s taking them, and the 
payments therein mentioned were proved by other 
testimony. (R.) Ibid. 


8. When the evidence is in conflict, and no rule of law 
has been violated to the injury of the plaintiff in 
error, this Court will not control the discretion of the 
Court below in refusing to grant a new trial. Ibid. 


9, In view of the facts of this case, as presented by the 
record, the Court below did not err in refusing to 
charge the jury, as requested, nor in the charge as 
given to the jury on the trial of the case, and the mo- 
tion for a new trial was properly refused. McCook 
00, COIR R cask <secgueychasesines seeder espana 


10, A new trial will not be granted in a case of this 
character when there is evidence to sustain the ver- 
dict under the rules above laid down. Kitchens et al., 
08, HMONG a: ides pibine I'bucegusisctacstdebibe'stpveamiteeie 


11. Although this Court may not be entirely satisfied 
with the verdict of a jury, yet, ifthe Court below 
refuses a new trial, this Court will not interfere to 
grant a new trial, unless the verdict be manifestly 
the result of prejudice, mistake or corruption in the 
jary. . Wooten ve. Wallins.iseca... ecevedsierdereddeccerconse 


12. This Court will not control the discretion of the 
Court below in refusing to grant a new trial in acase 
where no rule of law has been violated, and when it 
appeared from the evidence in the record, that sub- 
stantial justice has been done between the parties, 
Two JupeEs. Green & West vs. Cock & Thompson... 
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13. By section 3666 of the Code the presiding Judge 
may exercise a sound discretion in granting or refusing 
new trials in cases where the verdict satay be decidedly 
and strongly against the weight of evidence, although 
there may appear to be some slight evidence in favor 
of the finding. In this case the Judge did not abuse 
the discretion which the law vests in him in refusing 
to grant a new trial. Broughton vs. Godwin.......... 359 


14. The verdict in this case is not so contrary to the 
evidence as to shock the moral sense or show manifest 
prejudice, corruption or mistake by the jury, nor does 
it violate any rule of law. Dobbins vs. Dupree........ 394 


15. When the question was raised whether a bona fide 
purchaser of eighteen bales of cotton from a defendant 
in fi. fa., in 1861, could hold it discharged from the 
lien of the judgment after two years possession, and 
the evidence was in conflict, the weight of it being in 
favor of the bona fides of the transaction, and the 
Court charged the jury that two years possession of 
the cotton, bona fide, and for valuable consideration, 
without notice, before the levy or service of the bill, 
discharged the cotton from the lien of the judgment, 
and the jury found for the defendant, who was the 
purchaser: Held, that the charge of the Court, and 
the finding of the jury, were right under the rule laid 

. down by this Court at this term in the case of Chap- 
man vs. Akin, And a new trial will not be granted, 
because the Court may have charged too favorably to 
the defendant upon another ground taken in the case, 
which could not change the verdict, if the defendant 
was a bona fide purchaser of the cotton for a valuable 
consideration, which question was distinctly submitted 
to the jury by the charge as given by the Court, and 
found for the defendant. Walton vs. Anderson et al... 421 


16. When the facts of a case have been fairly submitted 
to a jury, and no rule of law material to the rights of 
the parties has been violated, either by the Court on 
the trial, or by the jury in the finding, this Court will 
not disturb the verdict. Bruce, adm’ra, vs. Crews.... 544 


17. If the receipt or bill of lading were lost, and the 
evidence showed that the cotton was shipped at Rome, 
and consigned to Augusta, and was burnt at Kings- 
ton, where the Rome road connects with the Western 
and Atlantic Railroad, it is not sufficient cause for a 
new trial, that the Court charged the jury that the 
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Rome road might bind itself to carry the cotton be- 
yond its terminus, but that such contract would not 
be presumed and it must be shown by proof, that 
there was an express contract to carry beyond Kings- 
ton, or the Rome road would not be liable. The Rome 
R. Ri: ei; CO Beatin dvin wc siiewth neBpionie 


18. The verdict will not be set-aside as excessive, when 
the value of the cotton at the time of shipment was 
proved in Confederate money only, without proving 
the value of the Confederate money, but it was shown 
to have been received at par, in payment of debts, and 
that land could then be purchased with it, almost as 
low as it could at other times in lawful money, and the 
verdict was for a much smaller sum than the cotton 
was proved to have been worth in Confederate money 
when shipped. Ibid’ 


19. A new trial will not be granted on account of newly 
discovered evidence, where the ground is, that the 
party did not know that his wife was competent till 
after the trial, and he does not state what he expects 
to prove by her. Gibson vs. Williams.........0sssse000e 

20. The party moved for a new trial on the ground that 
he did not know at the trial that a person was on the 
jury, who was the relative of a person interested in 
the question, not a party to the record. The applica- 
tion did not state the degree of relationship, nor did 
it state that it was unknown to his counsel at the 
trial: Held, that the motion was properly overruled 
by the Court. Ibid. 


21. The judgment ordering an award spread upon the 
minutes will not be set aside, because the presiding 
Judge was one of the arbitrators, who was to be paid 
jointly by both parties for his services, when the par- 
ties made no objection to the Judge presiding, on the 
ground that he was an arbitrator, till after the case 
had been brought to the Supreme Court and final 
judgment rendered. It is too late to raise the objec- 
tion in a bill of review filed for the purpose of getting 
a new trial, Sharp & Brown vs. Loyless,......+. Weeebi 

22. A bill of review will not be sustained, and a new 
trial granted, on the ground that the parties, dissatis- 
fied with the award, asked. the Judge of the Superior 
Court to keep the Court open, to give them time to 
perfect their ciiewious to the award, which he refused 
to do, but adjourned on the morning of the first day 


VoL. xxxrx—52, 
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of the adjourned term, as the award was entered upon 
the minutes at the November term, and the Court was 
adjourned over till March, when the request was made 
by counsel and denied by the Court. The bill does 
not show sufficient diligence, or sufficient reason, why 
the objections to the award were not made out in pro- 
per shape between November and March, and filed 
before the Court adjourned; the more especially as 
the counsel did not, at the trial term, move to amend, 
but went to trial upon his objections as made out and 
filed before the adjournment of which he complains. 
Ibid. 

23. A bill of review will not be sustained, or a new trial 
granted, on the ground of newly discovered evidence, 
unless it is shown: 1. That the evidence has come to 
the knowledge of the party since the trial. 2. That 
it was not owing to want of diligence that it did not 
come sooner. 3. That it is so material that it would 
probably produce a different result if the new trial 
were granted. 4, That it was not cumulative only, 
speaking to facts in relation to which there was evid- 
ence on the trial. 5. And the affidavit of the witness 
himself must be produced, or its absence accounted 
for. 6. The new trial will not be granted if the only 
object of the testimony is to impeach the character of 
a witness. Ibid. | 


24. When the evidence is in conflict, and no rule of law 
is violated, and there is sufficient evidence to sustain 
the verdict, a new trial will not be granted: Haiman 
& Bro,, ¢2, Mooce & Gerrards... ryersresensessssceiccess 


25. An attorney-at-law, who had a claim against a client 
for a fee as a retainer, and also for professional services 
rendered, brought suit, alleging in the declaration 
that defendant was indebted to him” in the sum of 
$2,500 for “professional services,” and on the trial 
offered evidence to show the value of the services 
rendered, and also to prove that the retainer was due; 
no objection was made to the evidence, and the jury 
found a verdict for a sum which, with or without in- 
cluding the retainer, could be sustained by the evi- 
dence: Held, that the introduction of evidence as to 
the retainer did not entitle the defendant to a new 
trial, as he made no objection to it when introduced, 
though the record contained no separate allegation as 
to the retainer. bid. 
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26. If a party waives his objection to the pleadings by 
allowing the evidence to go to the jury without ob- 
jection, he is not entitled to a new trial on the ground 
that the allegations and the proof do not correspond. 
Ibid. 


27. A new trial will not be granted for newly dis- 






covered evidence, which is only cumulative, or in- “ 


tended to impeach a witness, or when it would not, 
if heard on the trial, probably have produced a differ- 
ent result. Hoye vs, The State.....ccccccccccsscssscseceess 


28. It is the imperative duty of the Judge of the 
Superior Courts to hold the Courts at the regular 
times fixed by law, and he has no right to adjourn 
any of said Courts from the regular term to some 
other time, by order in vacation, unless it is, in the 
language of the statute, “not possible for him to attend 
the regular term of said Court, from sickness of him- 
self or family, or other unavoidable cause.” And in 
case the Judge, by order in vacation, adjourns over 
the regular term of the Court to any other time, for 
any other cause than those expressed by the statute, 
no party litigant can be compelled to try his case be- 
fore the Judge at such irregular term. But if the 
parties in a civil case go to trial without objection, 
they will not afterward be heard to set up the ir- 
regularity. Ibid. 


29. A defendant who is charged with a crime involving 
his life or liberty, is not held to have waived any- 
thing, unless he does it by express agreement for the 
purposes of the trial. If the term of the Court has 
been illegally adjourned and a party at sych ad- 
journed term is convicted of murder or manslaughter, 
he is not bound by the proceedings, and is entitled to 
a new trial, on motion. bid. 


NON EST FACTUM. 


Where a son had in several instances used the name of 
his father by signing it as surety to notes given by 
the son, aiid the father, with knowledge of the fact 
that such use had been made of his name, directed the 
holder of a note so signed, who applied to him to have 
it divided and two notes given, that part of it might 
be applied by the holder to a charitable use, to see the 
son about it, which he did, and the son agreed to have 

it arranged as desired, and in a day or two presented 
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to the holder the two smaller notes, in place of the 
one, for the same sum, which were accepted by the 
holder, in the belief that the new notes had been sign- 
ed by the father, as he made no objection to the 
genuineness of the note presented to him, in lieu of 
which the two were received, and the father after- 
wards, when sued on one of the notes, plead non est 
factum, and the jury found for the plaintiff: Held, 
that this Court will not control the discretion of the 
Court below in refusing to set aside the verdict and 
grant a new trial, as the facts made such a case as 
authorized the jury to presume and find that the son 
was the agent of the father to sign the note, or that 
the father ratified the act done by the son and made 
it his own. Weaver vs. Ogletree ct al ..cccecsessccececers 


NON-JOINDER. See Parties to Actions, 4. 
NOTICE. See Attorneys, 1. 


NOVATION. See Promissory Notes, 7. 
NUISANCE. ) 


A two story brick wall of a house that had been burnt 
down some months previous, standing at the edge 
of the sidewalk, though private property, if it be 
so much dilapidated, or decayed, as to endanger the 
lives of persons passing the streets, is a nuisance, 
which the Mayor and Council are bound to have 
removed, and if they fail, and danger results to 
any person by reason of such neglect, the city is 
liable for the damages sustained. If the wall were 
sound and steady and did not, under any ordinary 
circumstances, endanger any one passing the streets, 
and it should be thrown down by tempest or other 
act of God, a person injured by the fall would have 
no right to recover damages for such injuries, from 
the city. Parker vs. M. & C. of Macon ......4 ..0000 oe 


OPINIONS. See Hvidence, 20. 
ORDER OF ARGUMENT. See Practice, 5. 


ORDINANCE OF 1865. See Evidence, 28. 
PARENT AND CHILD. See Minor Children. 
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PAROL TESTIMONY. 
See Evidence, 10, 11, 23, 28, 29. 


PARTIES TO ACTIONS. 


1. When a mortgage, made to Thomas W. Willingham, 
his heirs and assigns, was transferred by Willingham, 
by written assignment, to John W. Johnson as admin- 
istrator of Green D. Sharke, deceased, such assign- 
ment, if properly stamped, conveyed the mortgage,to 
the estate, and it became assets in the hands of the 
administrator, and the proceedings to foreclose it, 
must be in the name of said Johnson, as administra- 
tor, and not in his individual ‘character. Flagg & 
Kish os. Fohnaom...0siosesoscsscigeectersescanvetegeesasdegecs 


2. When an attachment had been sued out in favor of 
the plaintiffs therein, against a defendant, who was af- 
terwards declared a bankrupt, and a motion was made 
to make the assignee of said bankrupt a party plain- 
tiff in the attachment suit, in the place and stead of 
the original plaintiffs in attachment, which motion was 
refused by the Court: Held, that there was no error 
in the judgment of the Court, in refusing to allow the 
assignee of the bankrupt to be made a party plaintiff 
in the attachment suit. Smith vs. Lawton......00 ..s000 


3. When two notes were given to the plaintiff, for cotton 
seed, for Green J. Jordan’s plantation, and signed, 
“‘ J. Spradley, agent for Green J. Jordan :” Held, that 
this was a contract of Jordan, the principal, and not 
the contract of Spradley, the agent; the more espe- 
cially, as the evidence in the record discloses the fact, 
that the agency was made known to the payee of the 
notes at the time they were given, and that the cotton 
seed was purchased for Jordan, and not for Spradley, 
theagent. The suit should have been brought against 
Jordan, and not Spradley, the agent ; and the fact that 
Jordan filed a plea in the case, as a defendant, alleging 
that the cotton seed were worthless, did not necessarily 
make him a party to the original suit against Spradley, 
and there was no error in the Court below in refusing 
the order to make hima party, inasmuch as Jordan was 
not named as a defendant in the original suit, and not 
being named as a defendant in the original suit, the 
filing of his plea did not make him a defendant, when 
no process was prayed against himas such. Tiller vs. 
Spradley ic... séisccccccsdescsuccevcectscetvecstecudwscvseveeess 
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4, The presumption is, when a married woman gives 


her separate note, in the purchase of property, that 
she has a separate estate, and that she contracts with 
reference to it, and, if suit is brought against her upon 
such note, without joining her husband, and she fails 
to defend, by showing she has no separate estate, or 
other good cause, the judgment binds her separate 
property, and will not be set aside on motion, because 
of the non-joinder of her busband. Huffvs. Wright... 


See Witness, 4. 


1. 


2. 


ia) 


PARTNERS. See Witness, 1. 
PARTNERSHIP. See Pleading, 1. 


PAYMENT. See Confederate Treasury Notes. 
PLEADING. 


A plea denying the existence of a partnership, is a 
plea in bar, and although sworn to, is not a dilatory 
plea which is required to be filed at the first term of 
the Court. Long vs. McDonald.......cscosesscsseeesceees 


When a bill was filed to enforce the covenants con- 
tained in a written conveyance made by the Water-lot 
Company to the Howard Manufacturing Company, 
which were claimed to run with the land, and the bill 
did not set forth the whole instrument, and no copy 
was attached as an exhibit, and a special demurrer 
was filed to it for this reason, and also a general de- 
murrer for want of equity, which were overruled by 
the Court: Held, that the Court erred in overruling 
the special demurrer: Held, further, that this Court 
will not put a construction on the covenants in the 
deed upon which important rights depend, till the 
whole instrument is before it, so that it may all be 
construed together. Howard Manufacturing Co. vs. 
IE id ene ctidteoiestnbanrehdensias Gebppversentseseeres 


. When a matter in controversy between the parties 


had been submitted to three arbitrators, for their con- 
sideration and judgment, and it appeared from the 
record, that, after hearing and considering the evi- 
dence submitted by the respective parties, an award 
was made by the arbitrators, and returned to the Su- 
perior Court, as provided by the 4184 section of the 
Code, and one of the parties suggested, on oath, that 
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the award was illegal, upon several grounds stated 
therein, for the purpose of having a trial before a 
special jury, as to the validity of said award, and the 
grounds and specifications set forth in said affidavit 
were demurred to as being insufficient in law to au- 
thorize the setting aside said award: Held, that the 
demurrer only admitted the truth of such facts as 
were well pleaded and set forth in the affidavit, and 
that, to make such facts available against the award, 
it should have been alleged in the affidavit, that the 
facts set forth and complained of were the “result 
either of accident, mistake, or the fraud of some one 
or all of the arbitrators, or parties—or is otherwise 
illegal,” and the particular illegal acts complained of 
must be specially set forth, which, in law, will vitiate 
the award, otherwise the affidavit will be demurrable. 
Two Jupces. Sharp & Brown vs. Loyless ........+++ 


4, The general allegation that the award was contrary 
to the evidence before the arbitrators, or without evi- 
dence, or that proper credits were not allowed by 
them, etc., is not sufficient to set aside the award, un- 
less it is alleged and proved that the award was the 
result either of accident, mistake, or the fraud of some 
one, or all of the arbitrators or parties, or is otherwise 
illegal, as where the arbitrators should refer the mat- 
ters submitted to them to chance or lot. The award 
of the arbitrators is final and conclusive between the 
parties, unless it is attacked and set aside upon some 
one of the grounds specified in the Code, and the affi- 
davit must state some one of these legal grounds, with 
‘sufficient precision, so that an issue can be found and 
tried thereon. Two Jupeers. bid. 


5. A motion, made on oath, at the first term of the 
Court, to set aside an award, which did not state that 
the award was the result of accident or mistake, or 
the fraud of some one or all the arbitrators, or par- 
ties, or that it was otherwise illegal, pointing out in 
what the illegality consisted, was insufficient, and was 
properly dismissed on demurrer. Two Jupess. Ibid. 


POSSESSORY WARRANT. 


When the husband refused .to take the benefit of the 
Homestead Act, and the wife filed her petition and 
schedule in the Court of Ordinary, praying to be al- 
lowed the property exempt, for the use of the family, 
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or 


and. before the order, allowing her the property ex- 
empt, had passed in the Court of Ordinary, the hus- 
band was adjudged a bankrupt, and the property 


included in the wife’s schedule was afterwards sold | 


by the assignee in bankruptcy: Held, that the wife 
cannot recover the property, by possessory warrant, 
from the purchaser at the sale made by the assignee 





in bankruptcy. Bryan vs. Whitsett......00:secceesees ~ 715 


PRACTICE. 


. Where a deed, purporting to have been attested by a 


magistrate, and duly recorded, was offered in evidence, 
circumstances tending to show that the magistrate’s 
name was affixed subsequently to the execution of the 
deed, are evidence for the jury, and it is error in the 
Court to withhold the deed as not recorded. If the evi- 
dence is pertinent, the Court should leave it to the jury 
under his charge as to the law. Granniss vs. Irvin... 


When a garnishment has been dissolved by the de- 
fendant giving security, as provided in the Code, and 
the security is or becomes insolvent, the plaintiff may 
garnishee again. Stewart & Colclough vs. Dobbs...... 


. Under section 3027 of the Code of Georgia, it is the 


duty of a Court, when it has jurisdiction of a right, 
and no specific remedy is afforded by express law, so 
to mould its processes and proceedings as to afford 
relief to the party having the right. bid. 


. When a party is testifying, and his counsel objects 


to his answering a question, if the objection is good it 
is right to keep him from answering it, though he 
wishes to answer. (R.) Steinheimer vs. Coleman...... 


When there was a quo warranto, and a demurrer, and 
also an answer denying a material fact, and a jury 
summoned to try the issue, and the defendant called 
up the demurrer, and no objection was made to the 
hearing of it at that time, and the’ demurrer was 
heard as a distinct motion, and a distinct judgment 
was had thereon before the issue was presented to the 
jury: Held, that, in the argument on the demurrer, 
the defendant had the right to open and conclude. 
FOE OR CRB ag ihndgninstrssencondedandevensvnss svesense 


PRACTICE IN SUPREME COURT. 


. When a bill is objectionable for want of proper par- 
ties, but the point does not appear to have been adju- 
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dicated by the Court below, this Court will not pass 
judgment upon it, the presumption being that if the 
point had been made, the Court below would have 


permitted, or required, the proper parties to be made. 
Cle ali; e0\: Bethe’. ici. iiiits Oenkescipetsactee swear 533 


2, As this Court is satisfied, from the record and facts 
of this case, that the defense set up to these notes was 
intended for delay only, and that the case was brought 
to this Court for that purpose, we award to the plain- 
tiff in the judgment rendered in the Superior Court 
against the defendant, the sum of $758 55 damages, 
being ten per cent. upon the amount of the judgment 
rendered in favor of plaintiff in the Court below. 
StekdMan, 08. SANMON Ian dn s0.000400<rn onside coon teeedso gen, x99 591 


See Bill of Exceptions. Damages. Rule 29, Appendia. 


PRESCRIPTION. 


1, When on the trial of a claim case it appeared that the 
levy was made on the 4th of November, 1868, ona fi. 
fa. issued upon the 13th of November, 1861, and the 
claimant showed title from the defendant in fi. fa. and 
possession more than four years before the levy, and 
there was no evidence that claimant had notice, at the 
time of the purchase, of the existence of the judg- 
ment: Held, that the land was discharged from the 
lien of the judgment, and that the verdict of the jury 
finding the land not subject, will not be disturbed. 
WaRNER, J., dissenting. Dooly vs. Isbell .......00+0005 342 


2, Akin held a judgment, dated in 1859, against Stone ; 
Bronson, in December, 1862, purchased the tract of 
land in dispute from Stone, bona fide, and went into 
possession, and afterwards sold it to Chapman, who 
succeeded him in the possession, which has been con- 
tinuous from 1862 to the present time. In 1867, Akin 
had his fi. fa. levied on the land, and Chapman in- 
terposed his claim: Held, that Chapman, a bona fide 
purchaser, for a valuable consideration, with continu- 
ous and uninterrupted possession for more than four 
years, acquired title to the land, discharged from the 
lien of Akin’s judgment. Chapmanvs. Akin........+. 347 


3. The Supreme Court of this State having ruled that 
the Stay-law was unconstitutional and void, under that 
ruling the plaintiff in fi. fa. was never under any 
legal disability to enforce the collection of the money 
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due on his fi. fa.; and as the law, as ruled by this 
Court, did not restrain a levy, the prescription did not 
cease to run in favor of the bona fide purchaser in pos- 
session ; and as the plaintiff was under no other legal 
disability to sani with the fi. fa., the lien of the 
judgment upon the land ceased to exist at the end of 
the four years possession. Ibid. 


4, Section 3525 of the Code is not classed with, and 
does not fall under the classification of a statute of 
limitation, and its running in favor of a bona fide 
purchaser was not suspended by the Acts suspending 
the running of the statute of limitations. The right, 
whatever it may be, of the plaintiff in fi. fa. to en- 
force his liens on the lands sold by the defendant, and 
held in possession by a bona fide purchaser, existed, 
with the condition annexed, that the levy be made 
within four years after the commencement of the pos- 
session, and as the plaintiff made no such levy, he 
lost his lien by failure to enforce it in accordance with 
the condition to which it was subject, and with which 
he never complied. Ibid. 


5. When the question was raised whether a bona fide 
purchaser of eighteen bales of cotton from a defend- 
ant in fi. fa., in 1861, could hold it discharged from 
the lien of the judgment after two years possession, 
and the evidence was in conflict, the weight of it being 
in favor of the bona fides of the transaction, and the 
_ Court charged the jury that two years possession of 

the cotton, bona fide, and for a valuable consideration, 
without notice, before the levy or service of the bill, 
discharged the cotton from the lien of the judgment, 
and the jury found for the defendant, who was the 
purchaser: Held, that the charge of the Court and 
the finding of the jury, were right under the rule laid 
down by this Court, at this term, in the case of Chap- 
mon vs. Akin, and a new trial will not be granted, be- 
cause the Court may have eharged too favorably to the 
defendant upon another ground taken in the case, 
which could not change the verdict, if the defendant 
was a bona fide purchaser of the cotton for a valuable 
consideration, which question was distinctly submit- 
ted to the jury by the charge as given by the Court, 
and found for the defendant. Walton vs. Anderson 





ine cine eevannnae acseiiniaiidieiin ttn pibedhsauaninniiahndenan 421 


See Statute of Limitations. 
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PRESUMPTION. 


1, It is the presumption of law that an officer has done 
his duty, and his official acts will be presumed to have 
been done rightly until the contrary is shown. 
Granniss, adm'r,, 08. Trvin ...ccrcrcsesccsssvvcsesceressoss 22 


9, If a man shoot with a pistol at another, and hit him, 
the law presumes, prima facie, that he did it with 
malice. Nor does the proof that the parties had been 
friendly, and that the person shooting expressed re- 
gret immediately afterwards, rebut the presumption. 
One has no right to shoot at another, with a loaded 
pistol, in sport. If he does so, he is responsible for 
the consequences; and the law will imply malice 
from the recklessness of the act. Collier vs. The State 31 


8, When a Justice’s Court fi. fa. was backed by a Justice 
of the Peace on the 18th of October, 1832, without 

’ stating the county in which the act was done, and the 
fi. fa. was levied upon the land on the 19th October, 
1831, by a constable of Lee County, who turned the 
same over to the sheriff, who sold the land in Febru- 
ary, 1832; it was a fair legal presumption, that the 
Justice who backed the fi. fa. was a Justice of Lee 
county; especially, after so long a period of time has 
intervened since the sale of the land. Thomas vs. 
Mahe 0b bicienatnysesteeeg cites sometsrsenteerecigntinnn 328 
4, Seven years absence of Jones, without being heard 
of, was presumptive evidence of his death, and author- 
ized the Ordinary to grant letters of administration 
on his estate; and although that presumption might 
have been rebutted by evidence on the trial, still the 
letters of administration were conclusive, on the trial 
of this case, as to that fact, in the absence of any evi- 
dence vebutting that presumption. Adams vs, Jones... 479 


5. If the receipt or bill of lading were lost, and the 
evidence showed that the cotton was shipped at Rome, — 
and consigned to Augusta, and was burnt at Kingston, 
where the Rome road connects with the Western and 
Atlantic Railroad, it is not sufficient cause for a new 
trial, that the Court charged the jury that the Rome 
toad might bind itself to carry the cotton beyond its 
terminus; but that such contract would not be pre- 
sumed, and it must be shown by proof, that there was 
an express contract to carry beyond Kingston, or the 
Rome road would not be liable. The Rome R. R. Co. 
06: BOOM, sccorincesseedtetvdadens 0 vcntebbcSdbeidetitah anbnidallon’ 636 
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6. While the measure of damages is the value of the 
cotton at the point of destination, the defendant has 
no cause of complaint that the proof is confined to the 
value of the cotton at the point of shipment, or the 
place where it was burnt on theline ofthe road ; as goods 
are presumed to be worth as much or more, at the 
place of destination, than at the point of shipment, 
till that presumption is rebutted by proof. Ibid. — 


7. The presumption is, when a. married woman gives 
her separate note, in the purchase of property, that 
she has a separate estate, and that she contracts with 
reference to it, and, if suit is brought against her 
upon such note, without joining her husband, and she 
fails to defend, by showing she has no separate estate, 
or other good cause, the judgment binds her separate 
estate, and will not be set aside on motion, because of 
the non-joinder of her husband. Huff vs. Wright...... 


See Wills, 2. 
PROCESS. See Waiver, 3. 


PROMISSORY NOTES. 


1. When two notes were given to the plaintiff, for cot- 
ton seed, for Green J. Jordan’s plantation, and signed, 
“J. Spradley, agent for Green J. Jordan:” Held, that 
this was a contract of Jordan, the principal, and not 
the contract of Spradley, the agent; the more espe- 
cially, as the evidence in the record discloses the fact, 
that the agency was made known to the payee of the 
notes at the time they were given, and that the cotton 
seed was purchased for Jordan, and not for Spradley, 
the agent. The suit should have been brought against 
Jordan, and not Spradley, the agent ; and the fact that 
Jordan filed a plea in the case, as a defendant, alleging 
that the cotton seed were worthless, did not necessarily 
make him a party to the original suit against Sprad- 
ley; and there was no'error in the Court below in 
refusing the order to make him a party, inasmuch, as 
Jordan was not named as a defendant in the original 
suit, and not being named as a defendant in the ori- 
ginal suit, the filing of his plea did not make him a 
defendant, when no process was prayed against him as 
such. The verdict in favor of the defendant, Sprad- 
ley, was right, under the law and the facts of the case ; 
and there was noerror in the Court below in refusing 
the motion fora new trial. Tiller vs. Spradley.......+. 
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9, Under the Code, a married woman may, as to her 
separate estate, contract and be contracted with, ex- 
cept as to contracts of suretyship, etc., and may, if 
she have no trustee, be sued separately as a feme sole. 
Huff v8. Wright ...cccssessccesserseverssseeee evececscssvons , 

3, The presumption is, when a married woman yives 
her separate note, in thé purchase of property, that 
she has a separate estate, and that she contracts with 
reference to it. And, if suit is brought against her 
upon such note, without joining her husband, and she 
fails to defend, by showing she has no separate estate, 
or other good cause, the judgment binds her separate 
property and will not be set aside on motion, because 
of the non-joinder of her husband. bid. 

4, On the trial of an issue whether a promissory note 
sued on is illegal, because given for the compounding 
of a felony, it is not necessary that the defendant shall 

‘prove that the party charged was actually guilty of 
the felony; it is sufficient if there be an act done of 
which he is charged to be guilty, which is prima facie 
felony. Chandler vs. Johnson et Al....cssesececesescoenes 

5, An offense which may, in the discretion of the Court, 
be panished by confinement in the penitentiary, is so 
far a felony, that compounding of it is illegal. Ibid. 


6. Although one may legally take a promissory note as 
compensation for a personal injury, yet, if the injury 
was a crime, such as by our law the parties can not 
settle between themselves, and if there be any attempt, 
by giving of the note, to suppress a prosecution for the 
offense, it vitiates the whole agreement, even though 
the note be for less than the actual damages received. 
Ibid. 


7. The endorsement of a note given for a slave, if the 
endorsement is for a valuable consideration other than 
a slave or the hire thereof, is not within that clause of 

' the Constitution of 1868, of this State, denying juris- 
diction to the Courts thereof to enforce a debt, the 
consideration of which is a slave, or the hire thereof. 


Graham vs. Maguire et al....cccccrcccsscsssvesseees bist 
RAILROADS. See Common-Carriers. 
RECEIVER. 


When a bill was filed by a creditor against an executor, 
praying for an injunction and the appointment of a 
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Receiver, alleging that the executor was insolvent, un- 
married, extravagant, engaged in no settled business, 
and intending soon to move to Honduras, and was 
badly managing his own business, as well as that of 
his testatrix, that he had said he would sell the pro- 
perty of his testatrix, realize the money, and leave: 
without paying any of the debts of the estate: Held, 
that the Court below erred in dismissing the bill. 





Chappell 08. Aki. .sriovcnsencscsessopraqsecccesasevbcosneess 177 


RENT. 


. A plaintiff in ejectment, who has judgment in his fa- 


vor, is entitled to be placed in possession of the pre- 
mises, including the growing crop, if any, as against 
the defendant and those holding under him : Provided 
he has not recovered as mesne profits the rent for that 


year. Gardner et al., vs. Kersey et dl......cseedeeseeees 664 


7 plaintiff in ejectment, who has recovered rents as 


mesne profits for the year in which the recovery is had, 
is not entitled to the crop of that year. While he is 
entitled to the possession of the premises, he is bound 
to allow the tenant ingress and egress, to gather and 
carry away the crop. , If he has recovered rent for 
part of the year, and the crop is growing, but not ga- 
thered, at the date of the recovery, the tenant is en- 
titled to his pro rata part of the crop. But if no rent 
is recovered for the year, the growing crop goes with 
the land. Jdid. 


. If the plaintiff, who has recovered rent for the year, 


takes possession of the premises, and appropriates the 
crop, or refuses to permit the tenant to gather it, the 
tenant has a right at law to recover the value of the 
crop. Ibid. . 


RELIEF ACT. 


. The Relief Act of 1868 does not apply to contracts 


made, or notes given on settlement of accounts, since: 
first June, 1865, and it is not error in the Court to 
rule out the evidence offered to support the usual re- 
lief pleas, when filed to a note so made since June, 
1865. Steadman vs. SimmMons,.....-scccecccsssescereseeees 


. The single fact that the defendant lost a large amount 


of property by the late war, without any proof that 
the plaintiff was in fault, or that it was caused in any 
manner by the plaintiff’s act, raises no equity for the 
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reduction of a debt contracted before the war. Butler 


ob lis; 003: Weecthad sas ia css soci b oda dccincie codsebeesbiybtbel 524 
Flipper vs. Reid et Al......ssesssccsscssessessccceseeesseees 524 
Thornton & Co., vs. Faulk & Co..s.cccccssecsssssesscevee 524 


3, The proof of the simple fact, that a defendant lost 
property during the war, is not sufficient to authorize 
the jury to reduce the amount of plaintiff’s debt. Gib- 
016 WO: WG si. sdssecctsoncvevcesccesdeesecetbecavecbe dill 660 


4, A plea which simply alleges that the defendant lost 
property during the war, without connecting the 
plaintiff with the loss, is not sufficient, if sustained 
by proof, to authorize the jury to reduce the amount 
of the debt, no matter whether it was contracted be- 
fore or since Ist June, 1865, and it was not error in 
the Court to’ sustain the demurrer to the plea, and 
order it to be stricken. Brown vs. Simms.........0.+00 668 


RESTRAINT OF TRADE. 


While contracts in general in restraint of trade, are 
against the policy of the law, and will not be en- 
forced, it is legal to contract that one party, for a 
valuable consideration, will not, for a time specified 
in the contract, carry on a particular kind of trade, in 
a village or at a particular locality,.and the Courts 
will entertain an action for damages for a breach of 
such contract, and it is error in the Court to dismiss 
the plaintiff’s action on the ground, that the damages 
are too remote, and that no specific sum was agreed 
upon as stipulated damages. Jenkins vs. Temples...... 655 


RES ADJUDICATA. 


1. Where the administrator had made his return, and 
the guardian of minor legatees filed objections to it, 
and charged mismanagement and unfairness in the re- 
turn, in this, that the administrator credited himself 
with Confederate bonds, in which he had invested 
Confederate notes received before the passage of the 
Act of the Legislature authorizing administrators to 
receive Confederate Treasury notes, and the Ordinary 
cited the administrator to answer to the charge, and 
he came into the Court of Ordinary and made his 
showing, and the Court of Ordinary, on the hearing, 
passed an order that said return be disallowed and 
that the administrator be required immediately to 
make another return, including in said return good 
currency instead of the Confederate currency, and no 
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appeal was taken from this judgment of the Court of 
Ordinary: Held, that it became conclusive as to the 
point in issue, and the administrator will not be heard 
to set up the same item for loss of Confederate cur- 
rency in the subsequent return which he is required 
to make. If the judgment of the Court on his first 
return was erroneous, and he was unwilling to be 
bound by it, he should have appealed from it. Havy- 
ing failed to do so, he cannot now be heard to contro- 





vert its correctness. Baber and wife vs. Woods, adm’r. 643 


2. When such motion was made at the proper term, it 
was amendable at a subsequent term. But if the mo- 
vant did not ask to amend, and choose to go to trial 
on the motion as made, the judgment against him, 
when affirmed by this Court, is final and conclusive, 
and the matter in controversy is res adjudicata. Sharp 
& Brown vs, Loyless,....cseerveee ove aE SE: 


RETROACTIVE LEGISLATION. 
See Constitutional Law. 


REVENUE. See Stamps. 
RULES OF SUPREME COURT. See Appendiz. 
RULE AGAINST SHERIFF. See Sherif’ 
SALES. 


See Conditions in Deeds. — 
“ Administrators and Executors. 


“ Sheriffs. 
SAYINGS OF PARTY. See Evidence, 5. 


SCALING ORDINANCE. 


The sale in this case was a contract, to which the Scaling 
Ordinance of 1865 is applicable, and the parties had 
the right to give evidence to the jury of the kind of 
currency in which payment was to be made, the value 
of the currency at any time, and the value of the cot- 
ton sold at any time, together with the admissions and 
conduct of both parties to the transaction, and all 
the facts and circumstances connected with it; and 
it was the province of the jury, when the case was 
fairly submitted to them, to adjust the equities between 
the parties in accordance with the power vested in 
them by the ordinance above referred to. 


678 
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SECONDARY EVIDENCE. 


See Evidence, 6, 17, 35, 36. 


_SET-OFF, 


When upon the trial of an’ action of: ejectment for the 


recovery of a lot of land and the mesne profits thereof, 
the tenant offered to prove the in value of the 
lot of land, resulting from the improvements made 
thereon by the tenant, as.a set-off to the mesne profits 
claimed by the plaintiff, but the Court refused to allow 
the tenant to prove the increased value of the premises 
resulting from the-improvements made thereon by the 
tenant, but restricted him to the actual value of the 


improvements put on the land by him: Held, that a 
fair construction of sections 2855 and 3416 of the 


Code, allows the'tenant to prove the increased value 
of the premises resulting from the improvements made 
thereon by the tenant, and to set-off the value thereof, 
in an action for mesne profits within the limitation 
imposed by the 3416th section of the Code. Thomas 
08. - MGLOOM, apissah rte dcscenesdueondontennesse ssn sipeen inhaee 


SHERIFF. 


The sheriff had afi. fa., founded upon a mortgage upon 


land, made in March, 1861, and though he had time 
to do so, failed to make the money upon it, because a 
third person had been in possession of the ‘land since 
August, 1861, and had had it assigned and set. 

as his homestead, and the sheriff’s attorney advised 
him that he ought not to levy upon the land: Held, 
that the Court below erred in making the sheriff pay 
the fi. fa. WaARnERJ., dissenting. Green vs. Jones. 


‘SLAVE DEBT. . 


. The endorsement of a note given for sitive: if the en- 


dorsement is for a valuable consideration other than 
a slave or the hire thereof, is not within the clause’ of 
the Constitution of 1868, of this State, denyi ek 
diction ‘to the Courts thereof’ to éiforce ad 
consideration ‘of which is ‘a slave, or’ ‘the hire there 
Graham vs. McGuire et dl...........: de tees a Sree te 


tiff to thé defendant, and charg’ reat to have b 
by the pe Se of defendant’ 8 pernernar iss is fo 
the consideration’ of which is a slave, ane its hs 


VoL, XXx1x—63. 


. An action for the value ofa slave, hired by ai 
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is not changed by ee it an action on the case for 
damayes. WARNER, J., dissenting. Berry vs. I. & 
We i I Sen tive cde sth Oteetnshe vsanate<s+s, 022,04 


See Specific Performance, 2. 
SPECIFIC PERFORMANCE. 


1. Gross inadequacy of consideration is a good reason 
why a Court of Equity will not decree a specific per- 
formance of a parol contract for the sale of land. 
ME ED, Te anctsctanciinnans laienasniartenensitonetiins 


When the consideration of a parol contract for the 
sale of land was a slave, and there is no other equity 
save the delivery of the consideration, the Courts of 
this State have, under the 7th clause of the 17th sec- 
tion of the Constitution of 1868, no jurisdiction to en- 
force its specific performance. WARNER, J., dis- 
senting. Ibid. 


bo 


STAMPS. 


1. When upon the trial of a cause, a mortgage deed, 
which had been recorded, was offered in evidence, and 
objected to on the ground that it did not appear to 
have been stamped, and the party offering the mort- 
gage deed proved that the deed had been stamped ac- 
cording to law: Held, that the Court should have 
submitted the question of fact to the jury, under the 
evidence, whether the deed had been stamped or not, 
as required by law, under the charge of the Court 
upon that point. Alexander & Howell vs. Leith........ 


Held, further, that when an instrument is offered in 
evidence, required by law to be stamped, and, by the 
act of one of the parties, the stamp is prevented from 
being put on the deed, the party so preventing shall 
not be heard in objecting thereto; but if the Court 
shall be satisfied that there was no intention to defraud 
the government of its revenue, the Court may, in such 
a case, allow the proper stamp to be placed on the in- 
strument at the time of the trial, bid. 


to 


STATUTE OF LIMITATIONS. 


1. The Acts limiting the time within which judgments 
may be revived, were suspended by the Acts suspend- 
ing the Statute of Limitation, to-wit: from the 30th 
November, 1861, to the 21st July, 1868, when civil 
government was practically restored in this State. 
CHOMNOMES G8. TF ROUDE..b. cece scccvevectocsts beoccessecceeseees 
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9, A fi. fa. issued on the 12th of April, 1861, on which 
is no entry by a proper officer to execute and return - 
the same, within seven years from that date, is 
dormant. The Act of the 30th of November, 1860, 
and subsequent Acts suspending the Statute of Limita- 
tion, and the several Acts enacting Stay-laws did not 
suspend the Dormant Judgment Act; that Act is not 
a Statute of Limitation. WARNER, J., dissents. Battle 
vs, Shivers......00+ iitdidhe witleriit is bie sinchen dite sovtanenaincatl 405 
3. In view of the facts contained in this record, the de- 
fendant is not protected by the Statute of Limitations, 
nor by the equitable bar of lapse of time. Adams vs. 
TOMB iis Luise se'vecthe didévedeidiie ott apibbsteseresesuidbeets tie 479 


STREETS. See Municipal. Corporations. 
TAX. See County Taz. 


TENDER. 


1. An action of ejectment was instituted by the vendee 
of a tract of land against the vendor, the lessor of the 
plaintiff claiming under a bond for titles, executed by 
the party in possession of the land, and one-half only 
of the purchase-money having been paid: Held, that 
the vendee of land, claiming under a bond for titles, 
cannot maintain an action of ejectment against the 
vendor thereof until the full amount of the purchase- 
money has been paid; or, at least, an unconditional 
tender of the amount due for the land shall have been 
made to the vendor thereof. Miller vs. Swift. ......+ 91 
2. When property sold is to be delivered on payment of 
the purchase-money, and the vendee tenders it in com- 
pliance with the contract, the title to the property vests 
in the purchaser. Therules relative to tender, in its 
legal sense, as applicable to a debt, do not apply to an 
offer to pay for goods purchased. Phillips vs. Williams 597 


THREATS, 


Previous threats by the deceased that he would take the 
life of the accused if he did not pay him some money 
he owed him, which were not communicated to the 
slayer before the fatal deed, are not admissible in evi- 
dence in justification of the killing in self-defense, and 
a new trial will not be granted to let in newly disco- 
vered evidence of such threats. Hoye vs. The State... 718 
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TIME. 


For Exceptine To AWARD—See Arbitration. 
“« Fitine PLEA—See Pleading, 1. 


TITLE. See Ejectment, 2. See Bankruptcy, 2. 
TROVER. See Possessory Warrant. 


TRUSTS. 


1. When a bill was filed, alleging fraud in the convey- 
ance of land and other property, praying for an ac- 
count and decree against the defendant: Held, 1. That 
the allegations in complainants’ bill made a case of 
fraud, on the trial of which parol evidence was ad- 
missible to prove the fraud, and thereby raise an im- 
plied trust in favor of Jones and his family. Ez’rs of 
MMIID GE: ADB in ngieiinthdenodig: xrdipigtneeei~swnston 


2. Where A sells a tract of land to B, C and D, taking 
their notes and a mortgage on the premises for the 
purchase-money, and the vendees afterwards sell to 
F, also taking notes and a mortgage, which notes and 
mortgage they place in A’s hands as collateral security 
for their own debt for the land to him, with power to 
A to collect and settle with F, and A takes the land 
from F, who is insolvent, and gives up the notes and 
mortgage made by F, at a price less than the amount 
of the notes, and this without the consent of the origi- 
nal vendees from him: Held, that A can take no bene- 
fit to himself from this arrangement with F’, and he is 
bound to credit his vendees with the true value of the 
land, or return it to them. Clarke et al., vs. Beall.... 

3. An express trust may depend for its operation upon 
a future event, and is then a contingent trust. Ardis 
U8, FVOMUED, -...scccccss epocgecessce teecatagscedescoaconcseecs 


TRUSTEES. 
See Trusts. Interest, 1. Administrators and Executors. 


UNCERTAINTY. See Pleading, 2, 3, 4, 5. 
VARIANCE. See Executions, 2. 
VERDICT; 


It is not error in the Court when the jury return an 
informal verdict, to permit the counsel for the plaintiff 
in whose favor it is found, to write out a proper form 
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in accordance with their intention, in their presence 
and in the presence of the Court, and the opposing 
counsel. But if counsel for defendant objects, and 
the Court sends the jury back to their room to make 
the calculation, and put their verdict in form, and 
they do so, and find interest on the principal sum in 
favor of the plaintiff, when he does not claim interest, 
the Court may, by order, allow the plaintiff to write 
off the interest and sign judgment for the principal 
sum only, without interest. Steadman vs. Simmons... 
As TO VERDICTS CONTRARY TO EVIDENCE, ETC. 


See New Trial, passim. 


WAIVER. 


1. If evidence of paper title is permitted to go to the 
jury, without objection to the proof of execution, it is 
too late, after verdict, to make the exception. Hanks 
ve PRibbipd sil i laccisectetdedttepcecay ogetwesetevedd 

2. The pendency of a former suit for the same cause of 
action is a proper matter to be plead in abatement, 
and if the parties go to trial qn the merits, the defend- 
ant cannot set this up in law. Welchel vs, Thompson.. 

8. Adefendant when sued may acknowledge service, and 
waive copy, process and filing in office before the ses- 
sion of the Court, and he will not afterwards as against 
the plaintiff, be heard to object that the writ was not 
filed twenty days before Gourt. Steadman vs. Simmons 


4, The judgment ordering an award spread upon the 
minutes will not be set aside, because the presidin 
Judge was one of the arbitrators, who was to be aoe 
jointly by both parties for his services, when the 
parties made no objections to the Judge presiding, on 
the ground that he was an arbitrator, till after the 
case had been brought to the Supreme Court and final 
judgment rendered. It is too late to raise the objec- 
tion in a bill of review filed for the purpose of getting 
a new trial. Sharp & Brown vs. Loyless .....0ssseceeee 

5. If a party waives his objection to the pleadings by 
allowing the evidence to go to the jury without objec- 
tion, he is not entitled to a new trial on the ground 
that the allegations and the proof do not correspond. 
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Haiman & Bro. vs. Moses & Gerrardi.......cs000- ihlanabs 708 


6. It is the imperative duty of the Judge of the Superior 
Courts to hold the Courts at the regular times fixed 
by law, and he has no right to adjourn any of said 
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Courts from the regular term to some other time, by 
order in vacation, unless it is in the language of the 
statute, “not possible for him to attend the regular term 
of said Court, from sickness of himself or family, or 
other unavoidable cause.” And in case the Judge, by 
order in vacation, adjourns over the regular term of 
the Court to any other time, for any other cause than 
those expressed by the statute, no party litigant can 
be compelled to try his case before the Judge at such 
irregular term. But if the parties in a civil case go 
to trial without objection, they will not afterward be 
heard to set up the irregularity. Hoye vs. The State 


7. A defendant who is charged with a crime involving 


his life or liberty, is not held to have waived any- 
thing, unless he does it by express agreement for the 
purposes of the trial. If the term of the Court has 
been illegally adjourned anda party at such adjourned 
term is convicted of murder or manslaughter, he 
is not bound by the proceedings, and is entitled to a 
new trial, on motion. Ibid. 


WESTERN AND ATLANTIC RAILROAD. 


. The State is not liable for contracts made, or acts 


done, or property seized, by the officers commanding 
the Federal armies, or by persons appointed by them, 
during the occupation of her territory, or any part 
thereof, prior or subsequent to the surrender, till a 
Provisional Governor had been appointed for her by 
the President of the United States, and he had en- 
tered upon the discharge of the duties of his office. 
Wallace, euip’t.,.00. MifOr dns svaissctecnssscsrne respec cones 


2. The Western and Atlantic Railroad is not liable to 


pay for cross-ties taken from a citizen and used in the 
reconstruction of the road, by a person appointed b 
General Wilson to superintend and repair the pam 
prior to the appointment of Provisional Governor 
Johnson, unless the State assumes such liability by 
Act ofher Legislature, or by someagent duly authorized 
by the Legislature to assume the liability for her. A 
ratification of the acts of such officer, acting under 
anthority of the United States, by a subsequent Gov- 
ernor or superintendent, without legislative sanction, 
would not bind the Road or the State. Ibid. 


3. The repair of the Western and Atlantic Railroad 


and the rebuilding of portions of it, by order of General 
Wilson, to open communication with the West, to ob- 
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tain supplies for the large cavalry force, with which 
for a time, he occupied and controlled the State, is 
“matter of public knowledge,” of which, as well as of 
the public history of military operations in the State, 
the Courts wil] take judicial notice. Ibid. 

4, The title to personal property taken by authority of 
the United States for public use, vests in the United 
States, and if such property, after it was seized, was 
used for the repair of the Western and Atlantic Rail- 
road for military purposes, the person from whom it 
was taken must look to the United States, and not to 
the State for compensation, unless the State has sub- 
sequently assumed the responsibility. Ibid. 


See Common-Carriers. 
WIDOWS. See Dower. See Year’s Support. 


WILLS. 


1. In a proceeding to establish a will which is alleged 
to have been destroyed since the death of the testator, 
it is necessary to prove the execution of the will by 
three subscribing witnesses, if in life and within the 
jurisdiction of the Court, as in case of probate in 
solemn form. Kitchens vs, Kitchens .......ccccceecsesess 


2. The contents of the will must be proved and the pre- 
sumption of revocation by the testator, which is 
raised by law, be rebutted by such evidence as clearly 
satisfies the conscience of the jury, but this may be 
done by the subscribing witnesses, or any other com- 
petent testimony, and, in case the testimony is in con- 
flict, the jury, as in all other cases, are the judges of 
the credibility of the witnesses, Ibid. 

3. A testator provided that one seventh of his property 
should, at his death, be set off to his married daughter, 
and the remainder be kept together by his wife, who 
was the executrix, for the support and education of 
his five minor children, mentioned by name, until 
they should respectively come of age, or the girls 
should marry, in which event the children marrying 
or coming of age, should take out one-sixth, one-fifth, 
one-fourth, and so on to the last, and “should either 
of said minors die before coming of age, etc., his or 
her share to cease to exist, and become the joint and 
common property of those living.” By said words, 
“those living,” he meant those living of the five 
minors. Held further, If one of the “five” should 
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die before twenty-one years: old, or if a girl, before 
marriage, the share of the one so dying belongs to all 
of the ‘‘five minors” then living, and not solely to 
those of the five who remain minors at the death of 
the one dying. Wilder et al., vs. Blownt.......00....00. 562 


WITNESS. 


1. When one of two contracting partners is dead, the 
plaintiff cannot be a witness against the surviving 
partner to prove a contract made with the deceased 
partner. Long vs. McDonald .........s.ccesecseereeeceees 186 


2. The alleged widow of the intestate, and his son, were 
competent. witnesses for the complainant on the trial 
of the cause, under the’ 3798th section of the Code. 
Adams vs. Jones, ....+++ pip nda sheds Fesltess se pseeescegecce 479 


See Wills, 1 and 2. 


YEAR’S SUPPORT. 


When J. sold a tract of land to I. for $1,600 00, receiv- 
ing part of the purchase-money, and taking the note 
of I. for the balance of the purchase-money, and made 
a warranty deed to I., the purchaser, and afterwards 
died insolvent, and within a short time after the death 
of J., a judgment creditor of J., levied an execution 
upon the land, to satisfy a judgment obtained against 
J., anterior to the sale of the land to I., and a bill was 
filed by the widow of J., in behalf of herself and her 
minor children, alleging the insolvency of her de- 
ceased husband, and claiming a year’s support out of 
the $900 00 note given for the land, as being the 
only property left for that purpose, and also alleging 
that, if the land should be sold by the judgment 
creditor, in satisfaction of his debt, the purchaser of 
the land would successfully defend the note as against 
her and her children, on the ground of failure of title, 
and thereby defeat her claim to her year’s support out 
of the note given to her deceased husband for the 

- land, which is unpaid, and which is the only re- 
maining estate left out of which she can obtain her 
year’s support: Held, that it was error in the Court 
in dissolving the injunction upon the foregoing state of 
facts, inasmuch as the widow was entitled to her year’s 
support out of the $900 note, and that the sale of the 
land should have been restrained until the rights and 
equities of the parties could be adjusted upon the final 
hearing of the cause. Jackson et al., vs. Corbin...... 102 





























